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In the District Court of the United States, South-

ern District of California, Central Division

No. 10526-M

LOEWS INCORPORATED, a Corporation,

Plaintiff,

vs.

ERICK WOLFF and VICTORIA WOLF,
Defendants.

COMPLAINT
(FOR RESCISSION)

Loew's Incorporated, the above-named plaintiff,

complains of defendants and each of them as fol-

lows :

First Cause of Action

I.

The within cause is wholly between citizens of

different states in which the matter in controversy,

exclusive of interest and costs, exceeds in value the

sum of $3,000.00.

II.

Plaintiff is a corporation duly organized and

acting under and by virtue of the laws of the State

of Delaware, duly qualified to transact and trans-

acting business in the State of California, and had

and has a principal place of business located within

the Southern District of California. [2*]

"^Page numbering appearing at foot of page of original Certified
Transcript of Record.
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III.

Defendants are and each of them is a resident and

citizen of the State of California.

IV.

On or about March 21, 1949, defendants sold and

assigned to plaintiff a story purportedly written

and created by defendants alone and consisting of

a 41-page manuscript entitled "Case History." In

connection with and as part of said sale, defendants

executed and delivered to plaintiff a written agree-

ment dated March 21, 1949, and entitled "Assign-

ment of All Eights." A true copy of said

Assignment of All Rights is attached hereto,

marked Plaintiff's Exhibit A, and by this reference

is incorporated herein.

V.

In consideration for said sale and assignment,

plaintiff on or about said date paid the sum of $15,-

000.00 to defendants.

VI.

Pursuant to the terms and provisions of said As-

signment of All Rights, defendants agreed, among

other things, to assign, transfer and sell to plaintiff

all rights of every kind whatsoever in and to said

story, including but not limited to the complete,

unconditional and unencumbered title thereto. De-

fendants further agreed therein to execute, acknowl-

edge and deliver or to procure the due execution,

acknowledgment and delivery to plaintiff of any

other instruments which plaintiff, in its sole judg-
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ment and discretion, might deem necessary or ex-

pedient to carry out or effectuate the purposes or

intent of said sale and assignment.

VII,

Under paragraph 4 of said Assignment of All

Rights, defendants represented and warranted,

among other things, that they were the sole authors

and owners of said story and of all of the rights

therein; that there had never been any use of said

story or any part thereof made anj^where with their

consent; that defendants had never done [3] any-

thing by which any of the rights sold or assigned

or purported to be sold or assigned had been in

any way impaired; that said story was original

with them in all respects; and that any use by

plaintiff of said story would not infringe upon the

rights of anyone in any respect.

VIII.

Plaintiff is informed and believes and therefore

alleges that defendants have breached the aforesaid

provisions of said Assignment of All Rights in each

and all of the following respects

:

(a) At no time mentioned herein did defendants

own the complete, unconditional or unencumbered

title to said story; defendants were not the sole

authors or owners of said work; they did not have

the sole or exclusive right to dispose of each or all

of the rights granted or purported to be granted

by said assignment; defendants caused the rights

granted to be impaired ; said story was not original
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with defendants in all respects, and said story and

the use thereof by plaintiff does and would infringe

upon the rights of another individual. Plaintiff is

informed and believes and therefore alleges that the

aforesaid violations by defendants of the provisions

of said Assignment of All Eights resulted from

the fact that said story, ''Case History," was based

upon and was copied in substantial part from a

story entitled ''Swear Not by the Moon" created

and written by defendant Erich Wolff and by one

Elsie Foulstone as collaborators and co-authors, and

from the further fact that said Elsie Foulstone

thereby acquired and still retains a partial owner-

ship interest in and to said story "Case History."

At no time until on or about June 30, 1949, had

plaintiff been informed, nor did it have any knowl-

edge, of any interest, claimed to exist or existing,

of said Elsie Foulstone in and to said story "Case

History."

(b) On or about July 30, 1949, defendants were

duly notified in writing that plaintiff deemed it

necessary and expedient in order [4] to carry out

or effectuate the purpose and intent of said Assign-

ment of all Rights that a quit-claim and release be

procured within a reasonable time by defendants

from said Elsie Foulstone. Although a reasonable

time has elapsed, defendants have failed and neg-

lected to secure said quit-claim or release and as

a result, plaintiff has been unable to proceed with

the production of any motion picture based upon

said story "Case History" or to make any use

whatever of said story, and said story has thereby

been rendered valueless to it.
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IX.

Plaintiff has performed everything on its part

to be performed in connection with said sale and

assignment.

X.

Plaintiff served upon defendant Erich Wolff on

or about September 30, 1949, and upon defendant

Victoria Wolf on or about October 1, 1949, a written

notice that it rescinded said agreement of sale and

assignment of March 21, 1949, and plaintiff offered

to restore to defendants everything of value which

it had received from defendants thereunder, on con-

dition that defendants return to plaintiff said sum

of $15,000.00.

XI.

Defendants have refused and still refuse to pay

to plaintiff said $15,000.00 or any part thereof, and

the whole of said sum is now due, owing and impaid

from defendants to plaintiff.

Second Cause of Action

I.

Plaintiff refers to paragraphs I to XI, inclusive,

of its first cause of action and incorporates each

and all of the allegations of said paragraphs herein

by this reference.

II.

Pursuant to the aforesaid provisions of said As-

signment of All Rights, defendants agreed to trans-

fer, assign and sell to plaintiff a marketable and

perfect title (title being used herein with [5] refer-

ence to ownership) to said story '^Case History, '^
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but at no time has said title been either marketable

or perfect in that it has never been free from rea-

sonable doubt or objection, both as to matters of

fact and as to matters of law, all as a result of the

aforesaid collaboration of said Elsie Foulstone and

defendant Erich Wolff and the resulting diverse

claims of ownership in and to said story ''Case

History," as hereinabove alleged.

Third Cause of Action

I.

Plaintiff refers to paragraphs I to XI, inclusive,

of its first cause of action and to paragraph II of its

second cause of action and incorporates each and

all of the allegations of said paragraphs herein by

this reference.

II.

By virtue of the failure of defendants to perform

their said promises under said assignment and be-

cause of the aforesaid breaches of warranty by

defendants, the consideration for said sale and as-

signment has failed.

Fourth Cause of Action

I.

Plaintiff refers to paragraphs I to XI, inclusive,

of its first cause of action and incorporates each

and all of the provisions of said paragraphs herein

by this reference.

II.

Defendants stated and represented to plaintiff in

connection with said sale and assignment that de-
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fendants owned all of the rights in and to said

story ''Case History," that they were the sole own-

ers and authors thereof, that said story was original

with defendants in all respects, and that no other

person, firm or corporation had any interest what-

ever in or to said story. Plaintiff is informed and

believes and therefore alleges that said representa-

tions were false and known to be false to defend-

ants at the time of the making [6] thereof, in that

said Elsie Foulstone then owned, and still owns, an

interest in and to said story as a result of her liter-

ary contributions thereto.

III.

In addition to making the aforesaid false and

fraudulent representations, defendants fails to re-

veal to plaintiff that said Elsie Foulstone had col-

laborated with defendant Erich Wolff on a story

substantially similar to "Case History" and no

mention whatever was made of said Elsie Foulstone

in any manner by defendants to plaintiff.

IV.

Said representations and said concealment were

made in order to induce plaintiff to enter into said

sale and assignment. Plaintiff entered therein in

reliance on the truth of said representations and

without any knowledge of said Elsie Foulstone 's

participation in the creation and writing of said

story "Case History," and except for its reliance

on the truth of said representations and except for

its lack of knowledge of the said participation of
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said Elsie Foulstone, plaintiff would not have en-

tered into said sale or assignment.

V.

On or about June 30, 1949, plaintiff was first in-

formed that said Elsie Foulstone was asserting a

claim to an interest in said story ''Case History,"

and plaintiff then first learned of said Elsie Foul-

stone's contributions to said story. Thereupon, in

order to protect itself from action against it by said

Elsie Foulstone, plaintiff at once terminated any

use by it of said story "Case History" and said

story has been rendered valueless to it, all as the

direct and proximate result of defendants' said

false and fraudulent representations and conceal-

ment. [7]

Fifth Cause of Action

I.

Plaintiff refers to paragraphs I to XI, inclusive,

of its first cause of action and to paragraph II of

its second cause of action and incorporates each

and all of the provisions of said paragraphs herein

by this reference.

II.

Plaintiff entered into said agreement in the rea-

sonable but mistaken belief that defendants were

the sole owners and authors of said story "Case

History," that no other person, firm or corporation

had contributed to the content of said story, that

no one other than defendants had participated in

the creation or writing of said story, that said story
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was original in all respects with defendants alone,

and that the title to said story was free from rea-

sonable or any defects, doubts or objections. Except

for the foregoing mistakes of fact, plaintiff would

not have entered into said agreement.

III.

Plaintiff is informed and believes and therefore

alleges that at all times mentioned herein defend-

ants knew of such belief on the part of plaintiff,

that defendants knew that plaintiff was mistaken

therein, and that defendants knew the nature of the

true facts as hereinafter alleged, but defendants did

nothing to rectify said mistake and defendants per-

mitted plaintiff to enter into said sale and assign-

ment under the aforesaid mistaken belief.

lY.

Plaintiff first learned of its mistake on or about

June 30, 1949. At that time a written notice was

received by it from said Elsie Foulstone wherein

she contended that she had made substantial con-

tributions to said story ^'Case History" and that

she was a co-author thereof. Plaintiff is informed

and believes and therefore alleges that the conten-

tions of said Elsie Foulstone are true and correct.

As a result of its said mistake, plaintiff has been [8]

required to cease all use of said story ''Case His-

tory" and said story has been rendered valueless

to it.
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Sixth Cause of Action

I.

Plaintiff refers to paragraphs I to IX, inclusive,

of its first cause of action and to paragraph II of

its second cause of action and incorporates each

and all of the provisions of said paragraphs herein

by this reference.

II.

Pursuant to the terms of said Assignment of All

Rights defendants guaranteed, warranted and

agreed to indemnify, make good and hold harmless

plaintiff from any and all loss, damage, costs,

charges, legal fees and other expenses incurred by

reason of any breach by defendants of the provi-

sions of said assignment and by reason of anything

which might prejudice plaintiff's receiving the full

benefit of the rights granted and purported to be

granted under said assignment.

III.

Plaintiff has retained the firm of Loeb and Loeb

as its attorneys herein; plaintiff has incurred and

will incur expenses, costs and attorney's fees in

connection with the within litigation. Plaintiff

alleges that it should be indemnified and reimbursed

therefor, including attorney's fees in an amount the

court may deem reasonable as a result of the afore-

said breaches by defendants of the provisions of

said sale and assignment.

lY.

As a further direct and proximate result of said

breaches by defendants, said story ''Case History"
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has been rendered valueless to plaintiff and plaintiff

has thereby been damaged in the amount of $15,-

000.00, no part of which sum has been paid and the

whole whereof is now due and owing. [9]

Seventh Cause of Action

I.

Plaintiff refers to paragraphs I to IX, inclusive,

of its first cause of action, to paragraphs II to V,

inclusive, of its fourth cause of action, and to para-

graphs II to III of its sixth cause of action and

incorporates each and all of the provisions of said

paragraphs herein by this reference.

II.

As the direct and proximate result of said fraud

and deceit of defendants, plaintiff has been damaged

in the sum of $15,000.00, no part of which sum has

been paid and the whole whereof is now due and

owing.

Wherefore, plaintiff prays judgment as follows:

1. That said sale and assignment be adjudged

rescinded

;

2. That plaintiff recover the sum of $15,000.00

paid by it to defendants on condition that plaintiff

restore to defendants everything of value received

by it in connection with said sale and assignment;

3. That if for any reason rescission is not de-

creed herein, plaintiff recover $15,000.00 as dam-

ages, its expenses herein, and a reasonable

attorneys' fee;
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4. That plaintiff recover its costs incurred

herein; and

5. That such other and further relief be granted

as the court may deem proper.

LOEB AND LOEB,

ALLEN E. SUSMAN.

By /s/ ALLEN E. SUSMAN,
Attorneys for Plaintiff. [10]

EXHIBIT A

[Exhibit A to the Complaint appears elsewhere

in the record as Plaintiff's Exhibit No. 2 in evi-

dence.]

[Endorsed]: Filed November 2, 1949.

[Title of District Court and Cause.]

ANSWER OF ERICH WOLFF
AND VICTORIA WOLF

Come now the defendant, Erich Wolff, and the

defendant, Victoria Wolff, sued herein as Victoria

Wolf, and answer the Complaint as follows

:

I.

Answering paragraph I, defendants deny that the

cause is wholly between citizens of different states;

defendants allege that heretofore, on or about Sep-

tember 15, 1949, Elsie M. Foulstone, who is the

same person referred to in this Complaint as Elsie

Foulstone, commenced a proceeding in the Superior
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Court of the State of California in and for the

County of Los Angeles, against the persons named
as defendants in the above action, and against a

defendant designated as ^'Metro-Goldwyn-Mayer

Pictures, a corporation," which action is numbered

564972 in the records and files of the said Superior

Court. Defendants are informed and believe, and so

allege, that the corporation named "Metro- [15]

Goldwyn-Mayer Pictures," in the said action in

the State Court is, and was intended to be, the same

corporation as the plaintiff in the instant action.

The complaint of the said Elsie M. Foulstone is

designated a complaint for declaratory relief, ac-

counting and damages. By the said complaint Elsie

M. Foulstone contends that she is one of the authors

of a story entitled "Swear Not by the Moon" and

that the story "Case History" was copied from the

story "Swear Not by the Moon"; and by the said

complaint Elsie M. Foulstone further contends that

she has demanded an accounting from all of the

persons named as defendants in the said action

in the State Court of the profits derived from

the sale of the story copied from "Swear Not by

the Moon"; that the said persons named as defend-

ants claim an interest in the said story adversely

to the claim of the said Elsie M, Foulstone; and

that the said persons so named as defendants deny

that Elsie M. Foulstone has any right, title or

interest in the said story copied from "Swear

Not by the Moon." By her said complaint, the said

Elsie M. Foulstone prays she may have judgment

against the persons so named as defendants adjudg-

ing that she and Erich Wolff are owners as tenants
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in common of '^ Swear Not by the Moon" which

was retitled ''Case History"; that Victoria Wolf

be adjudged not to have any rights in the said

story; that defendant Metro-Goldwyn-Mayer be

ordered to acknowledge Elsie M. Foulstone as co-

author and tenant in common of the said story;

that an accounting be had of all of the monies re-

ceived by Erich Wolff and Victoria Wolf from the

said story, and that Elsie M. Foulstone be paid the

amount justly found due to her.

Further answering Paragraph I defendants al-

lege that the action in the said Superior Court

relates to the same matter and arises out of the

same transaction as the cause presented in the

Complaint, and further that no just or complete

determination of the said controversy may be had

except in a single cause in which [16] plaintiff,

defendants, and Elsie M. Foulstone shall be parties.

II.

Answering paragraphs VI and VII of the first

cause of action defendants deny they agreed with

plaintiff that defendants or either of them would

do an5H:hing other than as stated in the Assignment

of All Rights, which is Exhibit A attached to the

Complaint. (The said paper is in this Answer some-

times referred to as the Assignment.) Defendants

deny each and every allegation of the said para-

graphs VI and VII which is inconsistent with the

agreements, representations and warranties stated

in the said Assignment.
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III.

Answering paragraph VIII defendants do not

have information or belief sufficient to enable them

to answer, and on that ground deny that the plain-

tiff did not until June 30, 1949, have any knowledge

of the claim of interest asserted by Elsie Foulstone

;

further answering defendants deny the remaining

allegations of the said paragraph VIII, except that

defendants admit that on July 30, 1949, plaintiff

served a notice on defendants stating, in part, as

follows

:

"Accordingly, Loew's has determined that it

is necessary and expedient in order to carry

out or effectuate the purpose and intent of the

assignment that Dr. Wolff and Miss Wolf pro-

cure the due execution, acknowledgment and

delivery to Loew's of a quit-claim and release

from Miss Elsie Foulstone which will have the

effect of quit-claiming to Loew's any and all

rights in and to the work in question which

Miss Foulstone may claim to have and which

will release Loew's of and from any and all

liability to her on account of any use of that

work which Loew's may make. [17] In the

event such a quit-claim and release is not forth-

coming within a reasonable time, Loew's Incor-

porated will have no alternative but to rescind

% the agreement between it and Dr. Wolff and

Miss Wolf and demand a return of the con-

sideration and all things of value paid by it to

them."
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Defendants further admit they have not secured

a quitclaim or release from Elsie Foulstone. Further

answering said paragraph VIII defendants allege

that the story, "Case History," was a work wholly

original with them and was not copied from or based

on "Swear Not by the Moon," that Elsie Foulstone

did not write or participate in writing "Case His-

tory," and that Elsie Foulstone does not have and

never had any ownership interest whatever either

in "Case History" or in "Swear Not by the Moon."

Defendants further allege that the demands made

by plaintiff for quitclaims and releases were unrea-

sonable and that the exercise by the plaintiff of its

discretion in making such demands was arbitrary,

capricious, and unwarranted.

IV.

Answering paragraph X the defendants admit the

allegations thereof, but further allege that the said

notice served on the defendants stated that the pur-

ported rescission of the said contract was based

upon the following alleged grounds

:

"1) The consent of the undersigned to said

contract was obtained through fraud exercised

by or with the connivance of each of you.

"2) The consent of the undersigned to said

contract was given by mistake.

"3) Through the fault of each of you, the

consideration for said sale and assignment has

failed in material and substantial respects.

"4) Each of you has breached the warran-

ties contained [18] in said contract."
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None of the foregoing alleged grounds of rescis-

sion was true in fact or warranted in law.

V.

Answering paragraph XI defendants deny that

any sum whatever is due or owing from them to the

plaintiff.

Defendants Answer the Second Cause of Action as

Follows

:

I.

Answering paragraph I, which incorporates para-

graphs I to XI of the first cause of action, the de-

fendants incorporate the answers made by them to

such paragraphs.

II.

Answering paragraph II defendants deny the

allegations thereof, except that they admit they exe-

cuted the Assignment.

Defendants Answer the Third Cause of Action as

Follows

:

I.

Answering paragraph I, which incorporates para-

graphs I to XI of the first cause of action and

paragraph II of the second cause of action, defend-

ants incorporate the answers made by them to such

paragraphs.

II.

Answering paragraph II defendants deny the al-

legations thereof.
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Defendants Answer the Fourtli Cause of Action as

Follows

:

I.

Answering paragraph I, which incorporates para-

graphs I to XI of the first cause of action, defend-

ants incorporate their answers to such [19] para-

graphs.

II.

Answering paragraph II defendants deny the al-

legations thereof, but admit that they, through

their agent, represented to plaintiff that they were

the sole owners and authors of the story, ''Case

History," that the story was not copied from any

other story, and that it was wholly original with

the defendants ; the defendants allege that each and

every such representation was true.

III.

Answering paragraph III the defendants deny

that Elsie Foulstone collaborated with either of the

defendants and deny that Elsie Foulstone, in any

capacity whatever, participated with either of the

defendants in writing any story similar to "Case

History." Further answering paragraph III de-

fendants allege that they did not conceal from the

plaintiff any fact material to the transaction by

which the plaintiff acquired the ownership of ''Case

History.
'

'

IV.

Answering paragraph IV defendants deny the

allegations thereof except that they admit that they

made the representations alleged in paragraph II

of this answer to the fourth cause of action.
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V.

Answering paragraph V defendants do not have

information or belief sufficient to enable them to

answer and on that ground deny that plaintiff was

first informed on June 30, 1949, of the claim by

Elsie Foulstone to an interest in the story ''Case

History.
'

' Defendants further deny that Elsie Foul-

stone made any contribution whatever to the said

story, and deny that the plaintiff learned of any

contribution. Further answering paragraph V, de-

fendants deny the allegations thereof not herein

otherwise answered. [20]

Defendants Answer the Fifth Cause of Action as

Follows

:

I.

Answering paragraph I, which incorporates para-

graphs I to XI of the first cause of action and

paragraph II of the second cause of action, defend-

ants incorporate their answers to such paragraphs.

II.

Answering paragraph II defendants deny the

allegations thereof; and further allege that at the

time of the sale defendants were the sole owners of

the story ''Case History," and further allege that

they are the sole authors of the said story, that no

other person had contributed to the content of the

story, that no one other than defendants has par-

ticipated in any way in creating or writing the

story, that the story is wholly original with the

defendants alone, and that at the time of the sale
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to plaintiff the title to said story was free from

reasonable or any defects, doubts or objections.

III.

Answering paragraph III defendants deny the

allegations thereof; and defendants further allege

that plaintiff entertained no mistaken belief con-

cerning any fact material to its determination to

acquire the said story from the defendants.

IV.

Answering paragraph IV defendants deny the

allegations thereof except that plaintiffs admit that

on or about June 30, 1949, Elsie Foulstone sent a

writing to plaintiff stating that she claimed an in-

terest either in the said story or in the proceeds

of the sale. Further answering said paragraph IV
defendants aUege that the said claim by Elsie Foul-

stone was wholly unfounded and that reasonable

inquiry would have shown that the claim was with-

out color of right. [21]

The Defendants Answer the Sixth Cause of Action

as Follows

;

I.

Answering paragraph I which incorporates para-

graphs I to XI of the first cause of action, and

paragraph II of the second cause of action, the

defendants incorporate their answer to such para-

graphs.

II.

Answering paragraph II defendants deny the alle-

gations thereof except that they admit they executed

the Assignment.
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III.

Answering paragraph III defendants do not have

information or belief sufficient to enable them to

answer and on that ground deny that plaintiff has

retained attorneys and that plaintiff has incurred

or will incur expenses, costs or attorneys' fees. Fur-

ther answering defendants deny the remaining alle-

gations of the said paragraph III.

IV.

Answering paragraph IV defendants deny the

allegations thereof, except that they admit that they

have not paid any money on account of any claim

alleged in the Complaint.

Defendants Answer the Seventh Cause of Action as

Follows

:

I.

Answering paragraph I which incorporates the

allegations of paragraphs I to IX of the first cause

of action, paragraphs II to V of the fourth cause

of action and paragraphs II and III of the sixth

cause of action, the defendants incorporate their

answers to such paragraphs.

II.

Answering paragraph II defendants deny the

allegations thereof. [22]

Wherefore defendants pray that plaintiff take

nothing by its Complaint, that judgment be entered

in favor of the defendants and each of them, that
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defendants have their costs incurred herein and

such other and further relief as may seem just.

/s/ MORRIS E. COHN,
Attorney for Defendants.

Duly verified.

Affidavit of Service by Mail attached.

[Endorsed] : Filed December 5, 1949. [23]

[Title of District Court and Cause.]

AMENDED AND SUPPLEMENTAL ANSWER
OF DEFENDANT VICTORIA WOLFF

Now comes the defendant Victoria Wolff (sued

herein and formerly known as Victoria Wolf) and

files her amended and supplemental answer to the

complaint on file herein as follows:

Answer to First Cause of Action

I.

This defendant admits the allegations contained

in paragraphs numbered I, II, III, IV and V of

said first cause of action.

II.

Answering paragraphs numbered VI and VII of

said first cause of action this defendant denies that

she agreed with plaintiff to do any act or thing

other than or in addition to that stated in the ''As-

signment of All Rights," which is Exhibit "A"
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attached to the complaint, and the execution of

which is admitted by this defendant. This defendant

denies each and every allegation of said [25] para-

graphs nimibered VI and VII which is inconsistent

with the agreements, representations and warran-

ties set forth in said assignment of all rights.

III.

This defendant denies generally and specially

each and every allegation alleged, contained and

set forth in paragraph numbered VIII of said first

cause of action excepting only this defendant ad-

mits that on or about August 1, 1949, this defendant

and her co-defendant, Erich Wolff, were requested

to procure the execution and delivery to plaintiff

of a quitclaim and release from one Elsie M. Foul-

stone in and to said story and literary property

entitled ''Case History" and stating that unless the

same was procured and forthcoming within a rea-

sonable time that the plaintiff would have no alter-

native but to rescind the agreement dated March

21, 1949, by which plaintiff purchased "Case His-

tory" from this defendant and her said co-defend-

ant. This defendant is informed and believes and

thereupon alleges that plaintiff had for more than

thirty days prior to the sending of said letter dated

July 30, 1949, been fully informed of and concern-

ing the claims of said Elsie M. Foulstone as co-

author of "Case History" but in this connection

this defendant alleges that said story entitled "Case

History" was a work wholly original with this de-

fendant and her co-defendant Erich Wolff; that
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said Elsie Foulstone was not a co-author of and

did not write or participate in the writing of said

story entitled "Case History" and that said Elsie

Foulstone did not have and has never had any own-

ership or other right, title or interest therein or

thereto. This defendant admits that she and her

co-defendant, Erich Wolff, did not secure a quit-

claim or release from said Elsie Foulstone although

this defendant and her co-defendant, Erich Wolff,

secured a final judgment against said Elsie [26]

M. Foulstone in the Superior Court of the State of

California, in and for the County of Los Angeles

in that certain action entitled Elsie M. Foulstone,

plaintiff, vs. Dr. Erich Wolff, et al., defendants,

which judgment is attached hereto marked Exhibit

"A" and by this reference incorporated herein the

same as if fully set forth at length herein and which

judgment is particularly referred to in this defend-

ant's first separate affirmative defense. This defend-

ant alleges that the demands made by the plaintiff

for a quitclaim and release from said Elsie M. Foul-

stone, was unreasonable, arbitrary, capricious and

unwarranted and known by the plaintiff to be un-

necessary for the reason that if said Elsie M. Foul-

stone could properly make any claim at all it would

be solely for an accounting against Erich Wolff and

not against the plaintiff herein ; that said judgment

of the Superior Court which is now final and in

full force and effect conclusively establishes the sole

authorship and ownership of said story "Case His-

tory" by this defendant and her co-defendant, Erich

Wolff, upon the date of sale and assignment by
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them to the plaintiff herein and specifically adjudi-

cates and declares that said Elsie M. Foulstone has

not now and has never had any right, title or in-

terest in or to or valid or legal claim upon said

literary property entitled "Case History" and

therefore restrains and enjoins said Elsie M. Foul-

stone from claiming or asserting any right, title or

interest in or to said story entitled "Case History"

or any part or portion thereof as against the de-

fendants, Erich Wolff and Victoria Wolff, and each

and all of their licensees, assignees or any persons

holding under them and particularly including

Loew's Incorporated, the plaintiff herein.

IV.

This defendant admits that on or about October

1, 1949, and more than four months after the plain-

tiff herein had full notice, knowledge and informa-

tion of and concerning the existence of the claims

of said Elsie M. Foulstone that plaintiff served

upon this [27] defendant a purported notice of

rescission of said agreement of sale and assignment

dated March 21, 1949, said purported notice of re-

scission being based upon the alleged grounds of

fraud, mistake, failure of consideration and breach

of warranty but none of said alleged grounds was

true in fact or warranted in law and in this connec-

tion this defendant specifically alleges that plaintiff

failed to rescind or attempt to rescind promptly

upon discovering the facts, if any, which might or

could have justified rescission and this defendant

specifically alleges that plaintiff failed to rescind



28 Loew's Incorporated vs.

or attempt to rescind said agreement of sale for

more than four months after full knowledge of all

facts, if any, entitling said plaintiff to rescind said

agreement, during the whole of which period of

time said plaintiff was aware of any right to rescind

which it might have or claim against this defendant

or said Erich Wolff and by reason of the premises

the plaintiff has waived and is estopped to assert

any right to rescind said agreement of sale and

purchase aforesaid and is furthermore debarred by

the provisions of Section 1691, Sub. 1 of the Civil

Code of the State of California, from asserting or

maintaining that said purported rescission is timely,

valid or enforceable under the laws of the State of

California, in which State said transaction occurred

and said contract and assignment sought to be re-

scinded were made and executed.

V.

This defendant admits she and her co-defendant,

Erich Wolff, have refused to pay the plaintiff $15,-

000 or any part or portion thereof but except as

hereinsofar admitted, denies each and every allega-

tion contained therein and specifically denies that

the sum of $15,000 or any part or portion thereof

is due or owing from this defendant to [28] plain-

tiff.

Answer to Second Cause of Action

I.

Answering Paragraph I of plaintiff's second

cause of action this defendant hereby adopts and

by this reference incorporates each and every alle-
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gation, admission and denial contained in this de-

fendant's answer to Paragraphs numbered I to XI,

inclusive, of plaintiff's first cause of action the same

as if fully set forth at length herein.

II.

This defendant denies generally and specially

each and every allegation alleged and contained in

paragraph numbered II of said second cause of

action excepting only this defendant admits the

execution of the assignment of all rights marked

Exhibit "A" attached to the plaintiff's complaint.

Answer to Third Cause of Action

I.

Answering paragraph I of plaintiff's third cause

of action this defendant hereby adopts and by this

reference incorporates each and every allegation,

admission and denial contained in this defendant's

answer to paragraphs numbered I to XI, inclusive,

of plaintiff's first cause of action the same as if

fully set forth at length herein.

II.

This defendant denies generally and specially

each and every allegation alleged and contained in

paragraph numbered II of said third cause of ac-

tion.

Answer to Fourth Cause of Action

I.

Answering paragraph I of plaintiff's fourth

cause of action this defendant hereby adopts and by
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this reference incorporates [29] each and every alle-

gation, admission and denial contained in this de-

fendant's answer to paragraphs numbered I to XI,

inclusive, of plaintiff's first cause of action the same

as if fully set forth at length herein.

II.

This defendant denies generally and specially

each and every allegation alleged and contained in

paragraphs numbered II, III, IV and V of said

fourth cause of action excepting only this defendant

admits that through her agent and in and by the

assignment of all rights referred to in plaintiff's

complaint, it was stated and represented to plaintiff

that defendant and her co-defendant, Erich Wolff,

owned all rights in and to said story entitled ''Case

History" and that they were the sole owners and

authors thereof and that said story was original

with defendants in all respects and had not been

copied from any other story and that no other per-

son, firm or corporation had any interest in or to

said story and this defendant alleges that each and

every such statement and representation was wholly

true and that the judgment of the Superior Court

of the State of California, in and for the County

of Los Angeles in the action entitled Elsie M. Foul-

stone, plaintiff, vs. Dr. Erich Wolff, et al., number

564972, conclusively establishes the truth of such

statements and representations and is res adjudicata

so far as any claim to the contrary hertofore made

or which may hereafter be made by said Elsie M.

Foulstone. This defendant furthermore alleges that
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neither she nor her agent nor her co-defendant,

Erich Wolff, concealed from or failed to reveal to

the plaintiff herein any fact material to the trans-

action and agreement of sale and purchase by which

plaintiff acquired the assignment of all rights in and

to said literary composition entitled ''Case His-

tory." [30]

Answer to Fifth Cause of Action

I.

Answering Paragraph numbered I of said Fifth

cause of action, this defendant hereby adopts and

by this reference incorporates each and every alle-

gation, admission and denial contained in this de-

fendant's answ^er to paragraphs numbered I to XI,

inclusive, of plaintiff's first cause of action the same

as if fully set forth at length herein.

II.

Defendant denies generally and specially each and

every allegation alleged and contained in para-

graphs numbered II, III and IV of said fifth cause

of action excepting only insofar as said allegations

have been admitted in paragraph numbered I

hereof. In this connection this defendant specifically

alleges that plaintiff entertained no mistaken belief

whatsoever in connection with any fact relating to

the transaction in question and this defendant spe-

cifically alleges that at the time of the sale and

transaction in question that defendants' ownership

of said story and their title thereto was free from
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any and all reasonable defect, doubt or objection

and that any reasonable inquiry and investigation

by plaintiff herein would have determined that the

claim of said Elsie M. Foulstone was without right

or colorable right whatsoever and that whatever

claim said Elsie M. Foulstone might have, if any,

could be solely asserted against the defendant, Erich

Wolff, and not against the plaintiff herein.

Answer to Sixth Cause of Action

I.

Answering paragraphs I and II of plaintiff's

sixth cause of action this defendant hereby adopts

and by this reference incorporates each and every

allegation, admission and denial contained in this

defendant's answer to paragraphs numbered I to

XI, inclusive, [31] of plainti:ff 's first cause of action

the same as if fully set forth at length herein.

II.

This defendant has no information sufficient to

answer the allegations contained in paragraph num-

bered III of said sixth cause of action with respect

to the alleged fact that plaintiff has incurred and

will incur expenses, costs and attorneys fees and

basing her denial on this ground denies each and

every allegation alleged and contained therein. This

defendant denies each and all of the remaining alle-

gations of said paragraph numbered III and spe-

cifically denies any breach of warranty contained

in said assignment of all rights.
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III.

Answering paragraph numbered IV, this defend-

ant denies generally and specially each and every

allegation alleged and contained therein and spe-

cifically denies that the sum of $15,000.00 or any

part or portion thereof is due or owing from this

defendant to plaintiff.

Answer to Seventh Cause of Action

I.

Answering paragraph numbered I of plaintiff's

seventh cause of action this defendant hereby adopts

and by this reference incorporates each and every

allegation, admission and denial contained in her

answer to paragraphs numbered I to IX, inclusive,

of plaintiff's first cause of action; her answer to

paragraphs numbered II and V of plaintiff's second

cause of action and paragraphs numbered II and

III of plaintiff's sixth cause of action the same as

if fully set forth at length herein.

II.

This defendant denies generally and specially

each and every allegation alleged and contained in

paragraph numbered II of [32] said seventh cause

of action and specifically denies that the sum of

$15,000.00 or any part or portion thereof is due or

owing from this defendant to plaintiff.
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And for a First Separate Affirmative Defense to

Plaintiff's Complaint and Each of the Seven

Causes of Action Alleged Therein This Defend-

ant Alleges as Follows:

I.

That on or about the 28th day of February, 1950,

in that certain action numbered 564972 then pending

in the Superior Court of the State of California, in

and for the County of Los Angeles, entitled Elsie

M. Foulstone, plaintiff, vs. Dr. Erich Wolff, et al.,

defendants, a final judgment was duly made and

entered in favor of the defendants therein and

herein. Dr. Erich Wolff and Victoria Wolff, declar-

ing and adjudicating that the defendants therein

and herein, Erich Wolff and Victoria Wolff, were

the sole authors and owners of that certain literary

property entitled ^'Case History" theretofore sold

and assigned by said defendants to Loew's Incor-

porated, the plaintiff herein; that prior to the sale

and assignment of said literary property to Loew's

Incorporated, that neither of said defendants, Erich

Wolff or Victoria Wolff, had done any act or made

any omissions to impair their rights in and to said

literary property or their legal and marketable title

thereto ; that said judgment furthermore finally de-

clared and adjudged that at the time said defend-

ants therein and herein, Erich Wolff and Victoria

Wolff, sold and assigned said literary composition

to Loew's Incorporated that the marketable title to

said literary property was free from all reasonable

doubt or objection as to the validity thereof or the
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rights of said defendants therein and was free from

all reasonable doubt or objection as to the rights

of said defendants to make the [33] said assignment

sought to be rescinded herein; that said judgment

furthermore finally declared and adjudged that the

plaintiff, Elsie M. Foulstone, did not have and had

never had any right or title or interest in or to said

literary property entitled ''Case History" nor any

valid or legal claim thereon or thereto and said

judgment furthermore finally declared and ad-

judged that said Elsie M. Foulstone was not and

is not the author, owner, co-author or co-owner of

said literary property or any part or portion thereof

and said judgment furthermore forever restrained

and enjoined said Elsie M. Foulstone from claiming

or asserting any right, title or interest in and to

said literary composition or any part or portion

thereof as against the defendants therein or herein,

Erich WolfE and Victoria Wolff, and each and all

of their licensees, assignees and persons holding

under them and specifically including the plaintiff

herein, Loew's Incorporated. That written findings

of fact and conclusions of law were duly and ex-

pressly waived in open court by each of the parties

to said action in said Superior Court and said

judgment is final and in full force and effect and

is not appealable by virtue of the waiver of findings

and conclusions hereinabove referred to and a copy

of said judgment is attached hereto marked Exhibit

*'A" and by this reference incorporated herein the

same as if fully set forth at length herein.
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II.

That by reason of the premises said judgment is

res adjudicata as to any and all claims which have

heretofore been made or which can hereafter be

asserted by said Elsie M. Foulstone as against each

and all of the parties to the above-entitled action

and said judgment conclusively establishes the fact

that said Elsie M. Foulstone did not have and has

never had any ownership or other right, title or

interest in or to said property "Case History" and

said judgment furthermore conclusively establishes

the fact that Erich Wolff and Victoria Wolff, the

defendants therein [34] and herein, did not exercise

any fraudulent representation or concealment upon

the plaintiff herein, Loew's Incorporated, and did

not secure the consent of the plaintiff herein

through fraud, concealment or mistake and did not

breach any warranty contained in the assignment

of rights attached to the complaint and that the

consideration for said sale and assignment to the

plaintiff herein has not failed in any material or

substantial respect through the fraud of either of

the defendants herein or at all.

III.

That by reason of the premises plaintiff herein

is estopped to assert as against this defendant

herein any claim sued upon, alleged or contained in

the complaint or any cause of action alleged therein

as against this defendant.
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And for a Second Separate Affirmative Defense to

Plaintiff's Complaint and Each of the Seven

Causes of Action Alleged Therein This De-

fendant Alleges as Follows:

I.

That for more than four months prior to October

1, 1949, the date of purported rescission by plain-

tiff herein, said plaintiff had full notice, knowledge

and information of and concerning the existence of

the purported claims of said Elsie M. Foulstone, but

notwithstanding such notice, knowledge and infor-

mation plaintiff nevertheless failed to rescind or

attempt to rescind the purchase agreement dated

March 21, 1949, during the whole of which period

of time said plaintiff was aware of its claimed right

to rescind and by reason of the premises and of its

failure to rescind promptly upon its discovery of

the claims of said Elsie M. Foulstone, the plaintiff

has waived and is estopped to assert any right to

rescind said agreement of sale and purchase or any

other right asserted or [35] set forth in plaintiff's

complaint on file herein.

II.

That by reason of plaintiff's failure, neglect and

refusal to rescind or attempt to rescind said pur-

chase agreement dated March 21, 1949, at any time

prior to October 1, 1949, this defendant has been

irreparably injured and prejudiced in that said

literary property *'Case History" was during the

whole of said seven-month period withdrawn from

the market and this defendant was deprived of
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other opportunities of selling the same and during

the whole of said period the plaintiff herein con-

tinuously derived the benefit of sole and exclusive

ownership of said literary property and with the

right to produce the same in motion pictures.

III.

That notwithstanding notice and knowledge of the

claims of Elsie M. Foulstone as aforesaid for more

than four months prior to October 1, 1949, plaintiff

Loew's Incorporated continuously from and after

the date said plaintiff learned of the existence of

said claims, affirmed the purchase contract with the

defendants herein by employment of writers and

directors to adapt and prepare a motion picture

treatment and screen play of said literary property

entitled "Case History" and by assigning employees

to prepare for production of the same in motion

pictures and plaintiff made no attempt to disaffirm

said purchase contract dated March 21, 1949, at any

time prior to the 1st day of October, 1949.

IV.

That by reason of the premises plaintiff is de-

barred and precluded by the provisions of Section

1691, Sub. 1 of the Civil Code of the State of CaU-

fornia, from asserting or maintaining that said pur-

ported rescission is timely, valid or enforceable

under the laws of the State of California, in which

State said transaction occurred and said contract

and assignment sought to be rescinded were made

and executed by all of the parties thereto. [36]
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Wherefore, this defendant prays that plaintiff

take nothing by reason of its complaint and that she

have judgment for her costs of suit incurred herein

together with such other and further relief as the

Court may deem just and proper.

/s/ HAROLD A. FENDLER,
Attorney for Defendant,

Victoria Wolff. [37]

EXHIBIT A

In the Superior Court of the State of California

in and for the County of Los Angeles

No. 564972

ELSIE M. FOULSTONE,
Plaintiff,

vs.

DR. ERIC WOLFF, METRO-GOLDWYN-
MAYER PICTURES, a Corporation; VIC-

TORIA WOLF, DOE I to DOE V, Inclusive,

Defendants.

JUDGMENT

The above-entitled action having duly and regu-

larly come on for trial without a jury in Depart-

ment 9 of the above-entitled Court, Honorable

Walter R. Evans, Judge, Presiding, the plaintiff,

Elsie M. Foulstone, appearing by her attorney, J.

George Bragin, the defendant. Dr. Erich Wolff,

appearing by his attorney, Morris E. Cohn, and

the defendant, Victoria Wolff, formerly known and
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sued herein as Victoria Wolf, appearing by her

attorney, Harold A. Fendler, the plaintiff having

failed to offer any evidence whatever, and evidence

having been introduced by the defendants in sup-

port of their allegations contained in their respec-

tive answers and in support of the respective

prayers for affirmative relief contained therein,

and the matter having been duly submitted to the

Court for its determination, and findings of fact

and conclusions of law in wiiting having been duly

and [38] expressly waived in open court by each

and all of the above-named parties through their

respective counsel,

Now, Therefore, after due consideration and Good

Cause Appearing Therefor, It Is Ordered, Ad-

judged and Decreed that defendants, Erich Wolff

and Victoria Wolff, formerly known and sued

herein as Victoria Wolf, be and they are hereby

declared and adjudged to be the sole authors of that

certain literary property entitled "Case History"

heretofore sold and assigned by said defendants to

Loew's Inc., a corporation, on or about the 30th day

of March, 1949, upon which date said defendants

sold and assigned said literary property and all

rights therein to said Loew's Inc. In this connec-

tion, however, this Court makes no adjudication or

declaration of rights with respect to that certain

action now pending in the United States District

Court, Southern District of California, Central Di-

vision, No. 10526-M, wherein Loew's Inc., a corpora-

tion, is plaintiff and Erich Wolff and Victoria
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Wolff are defendants, in which action rescission of

said assignment and sale is prayed for by said

Loew's Inc.

It Is Further Ordered, Adjudged and Decreed

that said story and literary composition entitled

*'Case History*' was original with said defendants,

Erich Wolff and Victoria Wolff, who were the sole

authors and owners thereof; and prior to the sale

and assignment of said literary property to Loew's

Inc., hereinbefore referred to, neither of said de-

fendants, Erich Wolff or Victoria Wolff, had done

any act or made any omission to impair their rights

therein and their legal and marketable title thereto

;

and at the time said defendants sold and assigned

said literary composition to Loew's Inc., as afore-

said, the marketable title to said literary property

was free from -all reasonable doubt or objection as

to the validity thereof or the rights of said defend-

ants to make the sale and assignment hereinbefore

referred to herein, and said story and literary com-

position entitled "Case History," [38-A] consisting

of forty-three typewritten pages, has been received

in evidence as Exhibit A herein.

It Is Further Ordered, Adjudged and Decreed

that the plaintiff, Elsie M. Foulstone, has not now

and has never had any right, title or interest in or

to, or valid or legal claim upon said literary prop-

erty entitled "Case History" and said plaintiff,

Elsie M. Foulstone, was not and is not the author

or owner, or co-author or co-owner of said literary

property or of any part or portion thereof.

It Is Futher Ordered, Adjudged and Decreed that
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the plaintiff, Elsie M. Foulstone, be and she is

hereby forever restrained and enjoined from claim-

ing or asserting any right, title or interest in or to

said literary composition entitled ''Case History,''

or any part or portion thereof, as against the de-

fendants, Erich Wolff and Victoria Wolff, and each

and all of their licensees, assignees and persons

holding under them, specifically including defend-

ants' said assignee, Loew's Inc., a corporation.

It Is Further Ordered, Adjudged and Decreed

that the plaintiff, Elsie M. Foulstone, take nothing

by reason of her action and that defendants, Erich

Wolff and Victoria Wolff, have judgment against

Elsie M. Foulstone for said defendants' costs of

suit incurred herein in the sum of

Dollars ($ ), and

The Clerk Is Hereby Ordered and Directed to

enter this judgment forthwith herein.

Done in Open Court this 28th day of Feb., 1950.

WALTER R. EVANS,
Judge.

Duly verified.

Affidavit of Service by Mail attached.

[Endorsed] : Filed March 27, 1950. [39]
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[Title of District Court and Cause.]

AMENDMENT AND SUPPLEMENT
TO ANSWER OF ERICH WOLFF

Now comes the defendant, Erich Wolff, and, as an

Amendment and Supplement to his Answer on file

herein, and not in supersedence thereof, alleges

:

As a Further Answer to the Complaint and to Each

Alleged Cause of Action Therein, Defendant

Alleges

:

I.

Since the commencement of this action, to wit, on

the 28th day of February, 1950, the suit in the Su-

perior Court of the State of California, more par-

ticularly described in paragraph I of the Answer

heretofore filed, was brought to trial ; thereafter the

said Superior Court made, and on the 1st day of

March, 1950, entered its judgment in the said cause

in favor of Erich Wolff and Victoria Wolff and

against the said Elsie M. Foulstone. A copy of the

said judgment is attached hereto as Exhibit A of

this Amendment [41] and Supplement to the An-

swer of Erich Wolff, and the said judgment is in-

corporated herein.

II.

Plaintiff Loew's Incorporated was designated as

a party defendant in the said cause in the Superior

Court under the name Metro-Goldwyn-Mayer Pic-

tures, a corporation; plaintiff Loew's Incorporated

at all times, commencing September 15, 1949, knew

of the pendency of the said action and knew that it
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was named a party defendant therein. In January,

1950, prior to trial of the said action and before the

entry of the said judgment, defendants Erich Wolff

and Victoria Wolff requested said plaintiff Loew's

Incorporated to appear in the said action, and thus

to have the rights of all of the parties determined

in a single trial. Plaintiff Loew's Incorporated re-

fused so to appear and did not at any time appear

in the said action. Defendants Erich Wolff and

Victoria Wolff did thereupon defend the said action

at their own expense.

III.

The said judgment. Exhibit A, is binding in all

its respects against the plaintiff Loew's Incor-

porated; and the plaintiff Loew's Incorporated is

now estopped to assert any fact or conclusion of

law which is at variance with the determinations

made by the said Superior Court in the said action.

For a Further Defense to the Complaint and to

Each Alleged Cause of Action, Defendant Al-

leges :

L
Defendant is informed and believes that plaintiff

Loew's Incorporated learned in June, 1949, that

Elsie M. Foulstone claimed a proprietary interest

in the story titled, "Case History" (here called the

Work). Notwithstanding such knowledge, plaintiff

failed and neglected to elect to rescind, and failed

and neglected [42] to serve a notice of rescission

until October 1, 1949. Defendants were injured by

the said delay in the following respect, to wit : Dur-
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ing the said interval the Work was withdrawn from

the market and defendants were deprived of op-

portunities for sale.

For a Further Defense to the Complaint and to

Each Alleged Cause of Action, Defendant Al-

leges :

I.

Defendant is informed and believes and so alleges

that plaintiff Loew's Incorporated learned in June,

1949, that Elsie M. Foulstone claimed a proprietary

interest in the said Work. Notwithstanding such

knowledge plaintiff failed and neglected to elect to

rescind, and plaintiff failed and neglected to serve

a notice of rescission until October 1, 1949. Defend-

ant is informed and believes and so alleges that

during the said interval following its knowledge of

the claim asserted by Elsie M. Foulstone, and con-

tinuously thereafter until a time not known pre-

cisely by the defendant but which defendant is

informed and believes and so alleges was not earlier

than December, 1949, plaintiff Loew's Incorporated

affirmed the agreement dated March 21, 1949, by

continuing to derive benefits from the said agree-

ment in the following particulars, to wit: It di-

rected its employees to examine and explore the

Work as a vehicle for its performers, writers and

directors; defendant is informed and believes and

so alleges that plaintiff Loew's Incorporated as-

signed its employees to write motion picture treat-

ments and a screen play based upon the said Work,

and assigned other employees to make preparations
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for the production of the said Work as a motion

picture.

Wherefore defendant Erich Wolff prays that

plaintiff take nothing by its Complaint, that judg-

ment be entered in favor [43] of the defendant, and

that defendant have his costs herein, and such other

and further relief as the Court may deem just.

/s/ MORRIS E. COHN,
Attorney for Defendant,

Erich Wolff. [44]

EXHIBIT A

[Exhibit A to the Amendment and Supplement

to Answer of Defendant Erich Wolff appears else-

where in the record as Exhibit A to Amended and

Supplemental Answer of Defendant Victoria

Wolf.]

Duly verified.

[Endorsed] : Fjled April 5, 1950.

[Title of District Court and Cause.]

PRE-TRIAL STIPULATION OF FACTS

The following facts, and the authenticity of the

following documents, are hereby expressly stipu-

lated to by the parties hereto

:

1. That not earlier than March 21, 1949, and not

later than March 30, 1949, the defendants executed

in favor of and delivered to the plaintiff the assign-
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ment which is attached to the complaint marked

Exhibit ''A," and received payment from plaintiff

in the sum of $15,000.00 for the story entitled

**Case History."

2. That on or about July 1, 1949, plaintiff re-

ceived from J. George Bragin on behalf of Elsie M.

Foulstone a letter addressed to ''Metro-Goldwyn-

Mayer," which letter for the first time advised

plaintiff of the existence of a claim by Elsie M.

Foulstone in and to ''Case History."

3. That by a letter dated July 1, 1949, plaintiff

advised defendant's agent Bertha Case of the notice

and letter hereinabove [50] referred to in "2"

hereof.

4. On or about April 15, 1949, defendants re-

ceived a letter from Mr. Bragin, and on or about

April 21, 1949, Mr. Harold Fendler, then the attor-

ney for defendants, answered said letter. Copies of

said letters may be received in evidence.

5. That on or about July 7, 1949, plaintiff re-

ceived a letter from Attorney Harold A. Fendler

on behalf of the defendants.

6. On or about July 30, 1949, defendants Erich

Wolff and Victoria Wolf received copies of a letter

sent to the then attorneys for defendants, O'Connor

and O'Connor by plaintiff's attorneys, Loeb and

Loeb.

7. By a letter dated August 19, 1949, from

O'Connor and O'Connor, plaintiff was informed

that a quitclaim and release from Miss Foulstone

would not be forthcoming without litigation.
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8. That on or about September 15, 1949, Elsie

M. Foulstone commenced an action in the Superior

Court of the State of California in and for the

Coimty of Los Angeles, numbered 564,972 in which

the defendants herein and "Metro-Goldwyn-Mayer

Pictures" were named as defendants. Loew's In-

corporated was not served in that action nor did

it voluntarily appear.

9. On September 30, 1949, and October 1, 1949,

service was made upon defendants Erich Wolff and

Victoria Wolf respectively of a ''Notice of Rescis-

sion."

10. On or about October 14, 1949, answers and

a cross-complaint were filed by the defendants

herein in said Superior Court action.

11. On or about February 28, 1950, judgment of

declaratory relief was rendered in said Superior

Court action in favor of the defendants herein and

against the plaintiff Elsie M. Foulstone, copy of

which judgment is attached to defendants' answer

marked Exhibit "A." The parties differ as to the

time when said judgment became final. [51]

All objections to the admissibility of the fore-

going matters other than to the introduction of

photostatic copies in lieu of original documents,

are reserved until time of trial.

Dated: April 16, 1951.

LOEB AND LOEB,

By /s/ ALLEN E. SUSMAN,
Attorneys for Plaintiff.
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HAROLD A. FENDLER and

ROBERT W. LERNER,

By /s/ HAROLD A. FENDLER,
Attorneys for Defendant

Victoria Wolf.

/s/ MORRIS E. COHN,
Attorney for Defendant

Erich Wolfe.

[Endorsed] : Filed April 17, 1951. [52]

[Title of District Court and Cause.]

OPINION

This case raises novel questions concerning liter-

ary property; and warranties, express and implied,

in the sale thereof. The case arises under the

diversity jurisdiction of this court.

On March 21, 1949, defendants, Victoria Wolf

and Erich Wolff, sold to the plaintiff, Loew's Inc.,

a story in manuscript form entitled, ''Case His-

tory." On that date, a regular form contract used

by plaintiff was executed by the defendants. The

present action is based upon alleged violations of

certain provisions of this contract.

The facts, as disclosed at the trial which led up

to the execution of this contract, are as follows:

Erich Wolff, a doctor, specializing in cardialgy,

had met his former wife, Cathy, during chemistry

lectures where she was a laboratory assistant at the

institute at which he studied.

li
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Following their marriage, she later became sub-

ject to spells of extreme melancholia and attempted

suicide. He investigated shock treatment and ra-

dium treatment for ovarian glands. Following her

second suicide attempt, she submitted to radium

treatment which produced a marked change in her

personality. A third suicide attempt followed and

she died on May 22, 1942.

A year and a half later, Doctor Wolff read arti-

cles in medical journals describing a pre-frontal

lobotomy operation for melancholia and the marked

change it produced in a patient's personality. It

will be noted that all of these matters, as testified to

by Dr. Wolff, were factual matters and in the

public domain.

Victoria Wolf, a short story writer and novelist,

met Erich Wolff in 1943. Late that year, he first

discussed with her the operation on the brain,

known as a pre-frontal [64] lobotomy, as the basis

of a story. She knew, and Erich Wolff told her,

of the tragic experiences of Wolff and his former

wife. Wolff told her of the lobotomy operation;

its cure of melancholia, and its transformation of

the character of the patient. Due to other commit-

ments, Victoria Wolf was unable to write the story

for Erich Wolff at that time.

After his discussion with Victoria Wolf, he then

contacted Elsie Foulstone, also a writer, and dis-

cussed the possibility of her aiding him in pre-

paring a draft of the story for motion picture pur-

poses. He told her of the facts above and she wrote

a synopsis of a story entitled, ''Swear Not by the
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Moon," based on those facts, plus additional fic-

tional matter. The end product did not please Erich

Wolff and he relieved her of any further duties.

Nothing further was done about the story until

some time in 1945, when Erich Wolff again con-

tacted Victoria Wolf and prevailed upon her to

work on the story. In that year Victoria Wolf
wrote a synopsis of a story entitled, ''Through

Narrow Streets," which was based upon the Doc-

tor's former wife's experiences, the Doctor's de-

scription of a lobotomy operation and her own re-

search concerning it, and additional fictional mat-

ter.

Dissatisfied, she next wrote a revision entitled,

*'Brain Storm" and late in 1948 or early 1949,

wrote a second revision entitled, ''Case History,"

the story in suit. It was a combination of fact and

fiction. As stated above, this story was sold to the

plaintiff in March, 1949, for $15,000.00.

The document executed by the parties was en-

titled "Assignment of All Rights." By its lan-

guage, (Sec. 1) defendants Erich Wolff and Vic-

toria Wolf transferred and sold to plaintiff all

rights of every kind in and to the story and "the

complete, unconditional and unencumbered title"

thereto. [65] Section 4 of the assignment provided

that defendants represented and warranted that

each was the "sole author and owner of said work,

together with the title thereof, "i and "the sole

owner of all rights of any and all kinds whatsoever

in and to said work, throughout the world"; that

each had "the sole and exclusive right to dispose of
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each and every right herein granted"; that ''neither

said work nor any part thereof is in the public

domain" ;2 that "said work is original with me in

all respects"; that "no incident therein contained

and no part thereof is taken from or based upon

any other literary or dramatic work or any photo-

play, or in any way infringes upon the copyright

or any other right of any individual, firm, person

or corporation."

Section 5 provides for the appointment of the

purchaser as lawful attorney, irrevocably, for the

sole benefit of the purchaser to institute and prose-

cute any action to protect the rights granted herein.

By Section 6, the defendants guarantee and war-

rant that they will "indemnify, make good, and

hold harmless the purchaser of, from and against

any and all loss, damage, costs, charges, legal fees,

recoveries, judgments, penalties, and expenses which

may be obtained against, imposed upon or suffered

by the purchaser by reason of any infringement or

violation or alleged violation of any copyright or

any other right of any person, firm or corporation,

or by reason of or from any use which may be

made of said work by the purchaser, or by reason

of any term, covenant, representation, or warranty

herein contained, or by reason of anything what-

soever which might prejudice the securing to the

purchaser of the full benefit of the rights herein

granted and/or purported to be granted."

Section 7 provides that the sellers "agree duly

to [66] execute, acknowledge and deliver, and/or

to procure the due execution, acknowledgment and
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delivery to the purchaser of any and all further

assignments and/or other instruments which in the

sole judgment and discretion of the purchaser may
be deemed necessary or expedient to carry out or

effectuate the purposes or intent of this present

instriunent.

"

About three months after the execution of this

instrument and the sale, Elsie Foulstone discovered

that Erich Wolff had sold his story, and on July 1,

1949, plaintiff was notified that she claimed a por-

tion of the proceeds of the sale because of the work

she had done in 1944. On that same day plaintiff

notified defendants' agent of the Foulstone claim.

On July 30, 1949, plaintiff made a demand on de-

fendants that they obtain a quitclaim and release

from Foulstone within a reasonable time or they

would be compelled to rescind their agreement of

March 21st. On September 21, 1949, Elsie Foul-

stone filed action in the Superior Court of the State

of California, County of Los Angeles, naming Erich

Wolff, Victoria Wolf and Metro-Goldwyn-Mayer

Pictures as defendants. The present plaintiff was

not served and did not appear. Both of the present

defendants were served and appeared in the Supe-

rior Court action.

On September 30, 1949, the plaintiff served de-

fendant Erich Wolff with a notice of rescission. On

October 1, 1949, defendant, Victoria Wolf, was

served with a like notice. On February 28, 1950,

the Superior Court rendered a judgment in favor

of defendants finding that Elsie Foulstone had no

valid claim or interest in or to the story, ''Case
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History," which was sold to the plaintiff. The pres-

ent action was filed on November 2, 1949, prior to

the above-mentioned judgment.

Plaintiff's complaint contains seven causes of

action, some of which may be promptly disposed of,

while others raise [67] new and novel questions

concerning expressed and implied warranties con-

cerning the sale of literary property.

Plaintiff's complaint contains the following causes

of action:

First cause of action, alleges breaches of certain

express promises and warranties, to wit,

1. That defendants did not own the complete,

unconditional and unencumbered title to the story;

2. That defendants were not the sole owners or

authors of said story;

3. That defendants did not have sole or ex-

clusive rights to said story;

4. That defendants caused the assigned rights

to be impaired;

5. That the story was not original with defend-

ants;

6. That the use of said story by the plaintiff

would violate the rights of another person;

7. That ''Case History" was copied in large

part from another work.

Plaintiff alleges the right to rescind, and that it

rescinded, and claims the return of the purchase

price.
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Second cause of action is based upon the express

warranties of the first cause and the additional

theory that defendants agreed to sell plaintiff a

*'marketable and perfect" title to the story, ''Case

History," free from reasonable doubt.

Third cause of action, alleges failure of con-

sideration because of the breach by defendants of

the warranties set forth in the first and second

causes.

Fourth cause of action, alleges defendants

fraudulently induced plaintiff to enter into said

contract and plaintiff was therefore entitled to and

did rescind said contract. [68]

Fifth cause of action, alleges that plaintiff en-

tered into said contract under a mistake of fact,

relying on the express warranty of the first cause

and the theory of "perfect and marketable" title

in the second cause.

Sixth cause of action, alleges that under provision

6 of the contract defendants agTeed to indemnify

and hold harmless the plaintiff in any action for

all costs, losses, etc., incurred by plaintiff by reason

of any infringement or violation or alleged violation

of the right of another person. This cause of action

is for damages for the decrease in value of the

story and for all costs and attorneys' fees involved

in this action.

Seventh cause of action, alleges fraudulent repre-

sentations, to wit the express warranties above, and

claims money damages.

At the conclusion of the trial, the court found:

1. That "Case History" was a different story
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from ^' Swear Not by the Moon," and that the only

points of similarity were factual matters from the

public domain.

2. That Erich Wolff collaborated with Elsie

Foulstone on the story, ''Swear Not by the Moon."

3. That there had been proved no fraud or

fraudulent representations on the part of the de-

fendants, Erich Wolff and Victoria Wolf.

The court now finds

:

1. That defendants owned the complete, uncon-

ditional and unenciunbered title to the story, ''Case

History";

2. That defendants were the sole owners and

authors of said story;

3. That defendants had the sole and exclusive

rights to said story;

4. That defendants did not cause the rights

assigned to be impaired; [69]

5. That the story was original with defendants;

6. That the use of the story by plaintiff would

not violate any rights of Miss Foulstone;

7. That there was no fraudulent concealment of

material facts.

These findings dispose of causes of action one,

four and seven.

The second cause of action, in addition to setting

forth express warranties which we have found were

not breached rests on plaintiff's claim to a "mar-
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ketable and perfect" title, free from reasonable

doubt. This raises the question of the existence and

validity of what will hereafter be referred to as

*' implied warranties."

The third and fifth causes of action raise the

same question, since they incorporate the allega-

tions of the second cause.^

The sixth cause of action will depend upon the

interpretation given to provision 6 of the '^ Assign-

ment."

I.

There Was No Warranty, Express or Implied, of

'^ Marketable and Perfect Title" to the Story.

A. There was no express warranty.

The plaintiff argues that an express warranty

of *'marketable and perfect" title, free from reason-

able doubt, arose by the use of the words, '' com-

plete, unconditional and unencumbered title";

*'sole author and owner of said work"; "sole owner

of all rights of any and all kinds whatsoever in

and to said work, throughout the world"; and '^I

have the sole and exclusive right to dispose of each

and every right herein granted." Nowhere in this

most comprehensive instrument can be found the

words "marketable, perfect or free from reason-

able doubt." Thus, in order to find such an express

warranty [70] it must be found that the words

actually used in the "Assignment of Rights" were

or are synonymous with "marketable and perfect"

title.

No case has been cited by counsel nor can any
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be found by this court which holds that the phrase

"complete, unconditional and unencumbered title''

is synonymous with "marketable and perfect" title.

The common meaning of the word "complete" is

'

' Filled up, with no part, item, or element lacking.
'

'

It means that the "whole" title has been given and

that no part or portion of it has been kept by the

seller or sold to any other person. In two cases in-

volving the sale of real estate, the words "complete

title" were found to mean the instruments which

constitute the evidence of title, and not to mean the

estate or interest conveyed. Slidell v. Grandjean,

111 U.S. 412, 4 S. Ct. 475, 28 L.Ed. 321 (1883);

Dengey v. Paxton, 60 Miss. 1038 at 1054.

The warranty of "marketability of title" is a

warranty found almost exclusively in connection

with the sale of real property. Such words as "mer-

chantable title," "clear title," "good title" and

"perfect title" have been held in cases involving

the sale of land to mean the same as "marketable

title." Lund v. Emerson, 204 S.W. (2d) 639, 641;

O'Meara v. Saunders, 199 S.W. (2d) 689, 692; Silf-

vast V. Asplund, 93 Mont. 584, 20 Pac. (2d) 631;

Northhouse v. Torstenson, 19 N.W. (2d) 34, 36,

146 Neb. 187 ; Johnson et al. v. Malone, 42 So. (2d)

505, 509, 34 Ala. App. 603. None of these words

can be found in the present instrument. As used

in this assignment the word "complete" was not

meant to be synonymous with the word "market-

able or perfect." It was used to mean just what the

word indicated, i.e. "whole title," that is, that no

other person owned any interest in the property
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nor was any kept by the sellers. In this respect,

the plaintiffs got what they bargained for. [71]

It seems evident that the remaining words used

in the assignment are not synonymous with *'mar-

ketable or perfect" title.

B. There was no implied warranty.

Plaintiff argues that the law implies the war-

ranty of marketable title in the sale of literary

property. In doing so, plaintiff wishes to have this

court apply a well established doctrine used ex-

clusively in the sale of real property to the sale of

personal property. To support its contention, plain-

tiff cites the case of Hollywood Plays, Inc. v.

Columbia Pictures Corp., 299 N.Y. 61, 85 N.E.

(2d) 865, 10 ALR (2d) 728. In this case, the plain-

tiffs sought damages for breach of a contract to

purchase the motion picture, television, and radio

rights to a play. The plaintiffs had purchased an

interest in these rights from the trustee of one

Woods, who had originally received 50 per cent

of these rights by license from the proprietors of

the copyright. In Woods' schedules in bankruptcy,

he had listed his ownership as 25 per cent. There

was no question but that Woods had owned 50 per

cent up to two years before his adjudication in

bankruptcy, and the plaintiffs contended that the

insertion in his schedules of the lesser figure had

been due to a mere error. No other explanation

was forthcoming, and the plaintiffs relied on the

fact that all of Woods' property had in fact, passed

to his trustee, and had been included in the sale and
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assignment by the trustee to the plaintiffs. The

New York court in reversing the lower courts,

held that "the defendant was excused from per-

formance because of a defect in plaintiffs' title.''

The court avoided the finding by the trial court that

plaintiffs had actual title, and in our opinion

erroneously declared the issue to be whether or not

plaintiffs had an '^ unclouded title." [72]

There are more than mere historical reasons for

concluding that the doctrine of ''marketable title"

should be limited to cases involving the sale of

real property. This doctrine has a basis in the tradi-

tional concepts of judicial fair play. Briefly, the

doctrine developed because the courts at common

law believed, and rightly so, that since the law re-

quired there be a recorded title in the sale of real

estate, then that record title should be clear and

free from reasonable doubt. A buyer, desiring to

purchase the seller's land, would request that the

seller deliver to him a "marketable" record of

title to the property. If by searching the record,

the title was free from reasonable doubt, it was

proclaimed that the buyer had a "marketable" title

and could not avoid the enforcement of the con-

tract. If on the other hand, a defect appeared in

the record title, then the common law courts felt

that justice demanded that the seller either clear

the record title or they would allow the buyer to

avoid the contract. But the doctrine was not ap-

plied to the sale of personal property. At common

law and with few exceptions the law as it exists

today, there was no requirement that the sale of
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personal property be recorded. The doctrine of

caveat emptor therefore prevailed. Without the ap-

plication of this latter doctrine, it is highly doubt-

ful that any sale of personal property would ever

become final. There are no records to search. There

is no way to ascertain that a cloud exists on the

title. It is not a requirement that a record title

be produced before a purchaser will buy the article

in question. Thus, because of these differences be-

tween the sale of real and personal property, the

courts neither then nor now could imply by law

into a contract of sale of personal property the

doctrine of ''marketable" title. If they did so, then

there would be no case in which the seller could

rest in ease, for [73] if any third person asserted

a claim to the property the courts would be com-

pelled to avoid the contract between the parties.

To do this would be to place upon the seller an

unsurmountable burden, and would leave the door

open to allow a discontented purchaser to avoid

any contract involving the sale of personal prop-

erty.

For these reasons, in adopting the Uniform Sales

Act the warranty of ''marketable" title was con-

spicuously excluded. The implied warranties of title

are found in Section 1733 of the Civil Code of

California. There it is declared that the only im-

plied warranties of title are, (1) that the seller has

the "right" to sell; (2) "that the buyer shall have

and enjoy quiet possession of the goods as against

any lawful claims existing at the time of the sale,"

and (3) "that the goods shall be free at the time
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of the sale from any charge or encumbrance in

favor of any third person * * *" With these ex-

ceptions there are no other implied warranties of

title in the sale of personal property and this court

will not imply any others. De Witt v. Berry, 134

U.S. 306 (1890) ; El Zarape etc. Factory v. Plant

Food Corp., 90 C.A. (2d) 336 (1949).

It is obvious that sales involving literary prop-

erty are different in some respects from the sale

of ordinary goods. The sale of literary property is

more analogous to the sale of patents and patent

rights. Both literary properties and patents are

products of the mind, plus skill. Both utilize mat-

ters in the public domain. A review of patent cases

confirms the position taken by this court.

In Consumers' Gas Co. v. American Elec. Constr.

Co., (C.A. 3) (Pa. 1892) 50 Fed. 778, the action was

by an electric construction company against a gas

company to recover the price of installing an elec-

tric plant. The gas company set up by affidavit of

defense that a certain patentee had threatened it

with a claim for damages for infringement of pat-

ent rights if [74] it used the machinery installed

by the plaintiff, and that by such use the defendant

would also be liable to another patentee. The court

held that these facts were no defense, declaring:

"A purchaser of property, who has had the full

use and enjoyment of the same, and is in the

undisturbed possession thereof, in the absence

of fraud, cannot withhold the purchase price

because a third person claims to have a superior

title thereto, or an adverse right therein, and
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threatens to bring suit to enforce the same, or

because of an alleged liability on the part of the

purchaser to a patentee for an infringement of

letters patent, by reason of the use of the

property. '^

This case was followed in The Electron (C.A. 2d,

1896) 74 Fed. 689.

It has also been held that the vendee of patent

rights cannot maintain, as against an action for

the price, the defense that he rescinded because he

had been notified by a third party that the patent

was an infringement and that he would be held

liable therefor. Geist v. Stier, 134 Pa. 216, 19 A.

505 (1890). In Tinsman v. Independent Harvester

Co., 205 111. App. 239 (1917) it was held that the

vendee must show the actual invalidity of the pat-

ent, or at least that he had been enjoined after

reasonable defense, Herzog v. Heyman, 151 N.Y.

587, 45 N.E. 1127 (1897).

The rule has been well put in the case of Com-

puting Scales Co. v. Long, m S.C. 379, 44 S.E. 963.

There the court said:

*'If, however, the vendor at the time of the sale

knew of a valid outstanding title or encum-

brance and failed to give notice to the vendee,

the element of fraud is introduced, and the

vendee [75] may rescind without waiting for

actual loss to come to him. But mere dispute

about the title, or the contingency of future loss,

does not warrant a rescission and, where the

buyer returns the goods and refuses to pay the
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purchase money, it is incumbent on him to show

that there is a valid adverse claim from which

loss to him would inevitably occur * * * The

application of the rule may sometimes result

in hardship, but to adopt any other would make

it possible for a purchaser to escape from his

contract upon any claim coming to his notice,

however baseless or absurd it might be."

The above rules should be even more strictly

applied in the sale of literary property and no

court should be led into the pitfall of the real

estate rule. In Golding v. RKO Pictures, Inc., 35

Cal. (2d) 690, 710 (1950), Justice Schauer of the

Supreme Court of California refers to the fact that

there are approximately thirty-six basic plots in all

writing. Consequently, assertions of similarity and

of plagiarism are practically a concomitent of all

story writing. To establish then, a rule permitting

the purchaser of literary property to return the

property and demand back the purchase price upon

a mere assertion of similarity or plagiarism is to

create a right without the support of reason or

principle, the exercise of which would result in

untold hardship. There can be no other conclusion

but that the law will not imply a warranty of

**marketable" title in the sale of literary property.

Since it is the opinion of this court that there

was neither an express nor implied warranty of

**marketability of title," the second cause of action

is accordingly disposed of. Consequently, the third

and fifth causes of action which are predicated
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upon their being a warranty of "marketable" [76]

title must likewise fail.

II.

Are Defendants Obligated to Reimburse Plaintiff

for Any Expenses Incurred in This Suit Under

Provision 6 of the ''Assignment"

Plaintiff's sixth cause of action is predicated upon

the theory that regardless of the outcome of the

other causes of action, defendants have agreed, by

virtue of provision 6 of the ''Assignment of Rights"

to "indemnify, make good and hold harmless the

purchaser of, from and against any and all loss,

damage, costs, charges, legal fees, recoveries, judg-

ments, penalties and expenses which may be ob-

tained against, imposed upon or suffered by the

purchaser by reason of any infringement or viola-

tion or alleged violation of any copyright or any

other right of any person, firm or corporation, or

by reason of or from any use which may be made

of said work by the purchaser, or by reason of the

breach of any term, covenant, representation, or

warranty herein contained, or by reason of any-

thing whatsoever which might prejudice the secur-

ing to the purchaser of the full benefit of the rights

herein granted and/or purported to be granted."

Plaintiff contends that by bringing this action

they have incurred legal expenses and costs and

that the story has become valueless because they

have not used it according to their planned sched-

ules, and that because of this loss and expense, de-

fendants are liable under the above provision.
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The answer to this contention lies in well estab-

lished rules pertaining to the interpretation of con-

tracts. The basic question is, "What was the intent

of the parties'?" Did defendants agree to reimburse

plaintiff for any action brought by plaintiff against

defendants, or any loss which plaintiff might in-

advisably caused itself to suffer ? We think not. The

more logical interpretation would be that defendants

agreed to [77] reimburse plaintiff in the event the

plaintiff were forced to defend an action brought

by some third party. The plaintiff here was notified

of the action filed in the California Superior Court.

They refused to come in as party defendants. They

expended no money in the defense of that action

and incurred no loss thereby.

The expenses and any other loss which plaintiff

might have incurred by bringing this action are

self-imposed, and defendants are not liable [78]

therefor.

Footnotes

1. Sec. 8 provides that if two or more persons

appear as signatories to the assignment, the agree-

ment shall bind them jointly and severally. No point

has been made that each states, ''I am the sole

author and owner of said work.''

2. This is an obviously fictitious provision and

must have been so known by both parties. No story

can exist without some matter, be it minute, from

the public domain.

3. Causes of action two, three and five, although

entitled "rescission" are really claims for money
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after an alleged rescission by the act of the plain-

tiff. This court is not asked to rescind the contract

between the parties. The plaintiff contends that

prior to the judgment of the Superior Court, it has

rescinded and that this judgment in no way affected

that rescission. Even though this court found that

defendants owned the complete, unconditional and

unencumbered title to the story, it does not mean
that this court found defendants had a "perfect

and marketable title, free from reasonable doubt,"

at the time of the sale or at the time of the at-

tempted rescission by the plaintiff. If such a war-

ranty existed, either expressly or by implication,

then the rescission by plaintiff might have been

effective. Our question then is, "Did such a war-

ranty exist?"

[Endorsed] : FHed December 21, 1951. [79]

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above-entitled cause came on for trial in the

above Court on the 17th day of April, 1951, and

trial was continued from day to day thereafter to

and including the 20th day of April, 1951; the

Honorable James M. Carter, District Judge, pre-

siding; the plaintiff, Loew's Incorporated, appear-

ing by Loeb and Loeb, through Allen Susman and

Herman Selvin; the defendant, Erich Wolff, ap-
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pearing by his counsel, Morris E. Cohn; and the

defendant, Victoria Wolf, appearing by her counsel,

Harold A. Fendler and Robert W. Lerner; Screen

Writers Guild, Inc., as amicus curiae, appearing

by Pacht, Tannenbaum and Ross, through Gordon

Stulberg; and the Court having received evidence

and having heard the arguments of counsel ; and the

said cause having been submitted; and good cause

appearing therefor; the court now makes its

Findings of Fact

The Court finds

:

1) Plaintiff is a corporation organized under

the laws [80] of the State of Delaware ; it transacts

business in the State of California. Each of the

defendants is a resident and citizen of the State of

California. The matter in controversy, exclusive of

interest and costs, exceeds in value the sum of

Three Thousand Dollars ($3,000.00).

2) In 1943 defendant Erich Wolfe, a doctor,

conceived the idea of a story which contained an

incident of a surgical operation known as pre-

frontal lobotomy and which also contained inci-

dents from his own life and from the life of his

former wife, Kathy Wolff. (The incidents from the

life of Dr. Wolff and his former wife, Kathy, are

in these findings for convenience sometimes re-

ferred to as incidents from Dr. Wolff's life.) In

1944 Dr. Wolff employed Elsie Foulstone, and he

narrated his story to her. (Elsie Foulstone is here

sometimes referred to as Foulstone.) Foulstone, as
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Dr. Wolff's employee, wrote the substance of Dr.

Wolff's story and supplied addition, fictional ma-

terial conceived by her. Two manuscripts were so

prepared; one was in the form of a seven-page

synopsis, and the other was in the form of a seven-

teen-page story; each was entitled, "Swear Not by

the Moon." (For convenience in reference both the

synopsis and said story are here collectively re-

ferred to by the title, "Swear Not by the Moon.")

Dr. Wolff was dissatisfied with the material so pro-

duced, and in December, 1944, he discharged Foul-

stone. The services rendered by Foulstone were ren-

dered as an employee of Dr. Wolff; there was no

agreement between them that she was to have any

interest in the story or in the proceeds of any sale

thereof.

3) In 1945 Dr. Wolff told Victoria Wolf a story

which embodied certain incidents from his own life

and also embodied an incident of a pre-frontal

lobotomy, and further embodied other material

which was fictional in character and had been con-

ceived solely by Dr. Wolff; at his request Victoria

Wolf reduced his said oral narration to writing.

This story was [81] called "Through Narrow

Straits."

In 1948 Dr. Wolff and Victoria Wolf collabo-

rated in wholly rewriting "Through Narrow

Straits," and the product was entitled "Brain

Storm. '

'

No interest or right in either "Swear Not by the

Moon," "Brain Storm," or "Through Narrow

Straits" was ever transferred, licensed, sold or
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otherwise alienated by the defendants or either of

them ; nor was any of the said stories ever published

by anyone.

4) In 1949 Dr. Wolff and Victoria Wolf wrote

a story called ''Case History." This story con-

tained an incident involving a pre-frontal lobotomy

and also contained facts from the life of Dr. Wolff,

all of which facts were previously widely known to

the friends and associates of Dr. Wolff and his

former wife, Kathy. Except for the pre-frontal

lobotomy and the said facts from the life of Dr.

Wolff, the story "Case History" was a wholly new

and original story; all of the fictional material was

conceived solely by Victoria Wolf. The story ''Case

History" was, with the exceptions of the pre-frontal

lobotomy and the facts from the life of Dr. Wolff,

wholly different from "Swear Not by the Moon,"

*'Through Narrow Straits" and "Brain Storm."

5) At all times since 1943 scientific information

concerning pre-frontal lobotomy, the procedures of

the operation, and histories of its consequences have

been publicized in medical journals and newspapers,

and have been known by the medical profession. The

facts of Dr. Wolff's life which appeared in any of

the stories mentioned in these Findings were widely

and publicly known. The facts concerning pre-

frontal lobotomy and the facts of Dr. Wolff's life

which were embodied in any of such stories were in

public domain prior to December, 1944.

6) Defendant Victoria Wolf never read, saw or

heard related the story "Swear Not by the Moon."
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7) The story *'Case History" was written by

defendants [82] Erich Wolff and Victoria Wolf ex-

clusively, and was wholly original with the said

defendants, except for the pre-fi'ontal lobotomy in-

cident and the facts from the life of Dr. Wolff, all

of which were in public domain as found in finding

6 hereof. No person other than said defendants con-

tributed anything whatever to the said story.

8) The story *'Case History" is a different story

from the story "Swear Not by the Moon," and the

two stories are dissimilar in every material respect

except that each story incorporates an incident of a

pre-frontal lobotomy, and each incorporates some

factual material from the life of Dr. Wolff, all of

which material was in public domain as found in

finding 6 hereof.

9) On March 21, 1949, defendants Erich Wolff

and Victoria Wolf owned the complete, uncondi-

tional, and unencumbered title to the story **Case

History"; said defendants had the sole and exclu-

sive right to dispose of each and every right therein

and to dispose of each and every right granted by

the Assignment executed on the said day by the

said defendants and delivered to the plaintiff; de-

fendants have never caused any of the said rights

so granted to be impaired; neither the said story

nor the use thereof by plaintiff has infringed or

would infringe upon the rights of any other indi-

vidual.

10) On March 21, 1949, said defendants sold and

assigned to plaintiff the story "Case History," said
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sale being evidenced by a writing entitled Assign-

ment of All Rights (in these findings sometimes

referred to as Assignment), a copy of which is at-

tached to the Complaint. In consideration of the

said sale and Assignment plaintiff paid Fifteen

Thousand Dollars ($15,000.00) to defendants. De-

fendants did not by said Assignment or otherwise

or at all warrant the marketability of their title or

perfect title to the said story "Case History." The

plaintiff did not intend to receive from the [83] de-

fendants any such marketable or perfect title.

11) On March 21, 1949, and prior thereto no

claim of ownership in ''Swear Not by the Moon"
had been asserted by anyone other than defendant

Erich Wolff. On March 21, 1949, and prior thereto

no claim of ownership in "Case History," "Brain

Storm," or "Through Narrow Straits" had been

asserted by anyone other than defendants Erich

Wolff and Victoria Wolf; no claim of any right,

title, or interest in any of the said stories had been

asserted by anyone other than the said defendants;

no dispute was pending. On March 21, 1949, said

defendants had no notice of any fact, matter or

thing which might eventuate in an impairment of

their right to enter into the Assignment of the story

"Case History" to the plaintiff. On April 14, 1949,

Foulstone informed the defendants that she claimed

to be a co-owner and co-author of "Case History"

which, so she claimed, was the same story as
'

' Swear

Not by the Moon," and on April 14, 1949, Foulstone

demanded of the defendants that she be paid one-

half of the proceeds of the said sale.
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12) On June 30, 1949, plaintiff was for the first

time informed that Foulstone claimed an interest in

the story ''Case History" or in the proceeds of the

sale thereof by defendants to plaintiff. Said claim

by Foulstone was unfounded.

13) On or about July 30, 1949, plaintiff sent a

writing to each of the defendants stating

:

''Accordingly, Loew's has determined that it

is necessary and expedient in order to carry out

or effectuate the purpose and intent of the as-

signment that Dr. Wolff and Miss Wolf procure

the due execution, acknowledgement and de-

livery to Loew's of a quitclaim and release from

Miss Elsie Foulstone which will have the effect

of quitclaiming to Loew's any and all rights

in and to the work in question [84] which Miss

Foulstone may claim to have and which will

release Loew's of and from any and all liability

to her on account of any use of that work which

Loew's may make.

"In the event such a quitclaim and release

is not forthcoming within a reasonable time,

Loew's Incorporated will have no alternative

but to rescind the agreement between it and Dr.

Wolff and Miss Wolf and demand a return of

the consideration and all things of value paid

by it to them."

14) Plaintiff had no right to make any such de-

mand. The claim by Foulstone was unfounded.

Miss Foulstone never at any time held any right,

title or interest in "Case History" and plaintiff was
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never at any time subject to any rightful or valid

or legal claim by Foulstone.

15) On July 30, 1949, at the time plaintiff made
its said demand on defendants, plaintiff knew of the

claim asserted by Foulstone; and in making its de-

mand plaintiff intended to assert a right believed

by plaintiff to be available to it only under the said

Assignment.

16) At all times after the receipt by defendants

of the said demand from plaintiff, defendants dili-

gently sought to procure the said instruments de-

manded by plaintiff and otherwise to comply with

the said demand. In defending the action brought

by Foulstone (described more particularly in find-

ing 17 hereof) defendants acted diligently and with

all reasonable speed. The interval from July 30,

1949, to December 25, 1950, at which time the said

judgment of the Superior Court became final, was

a reasonable period of time in view of all the cir-

cumstances.

17) On September 15, 1949, Foulstone filed an

action in the Superior Court of the State of Califor-

nia in and for the County of Los Angeles against

Erich Wolff and Victoria Wolf as defendants and

against a defendant designated as "Metro-Goldwyn-

Mayer Pictures, a corporation." The name "Metro-

Goldwyn-Mayer Pictures" is a fictitious trade name

for the plaintiff Loew's [85] Incorporated, and the

designation " Metro-Goldwyn-Mayer Pictures" was

intended to name the corporation which is plaintiff

in the present action. By the said Complaint Elsie
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Foulstone contended that she was one of the authors

of ^* Swear Not by the Moon" and that the story

**Case History" was copied from the story '* Swear

Not by the Moon," that she had demanded an ac-

counting from all the persons named as defendants

in the said action in the Superior Court, that the

said persons so named as defendants claimed an

interest adverse to the claim of Elsie Foulstone;

and by her said Complaint Elsie Foulstone sought

judgment decreeing that she and Erich Wolff were

owners as tenants in common of ''Case History,"

that defendant Metro-Goldwyn-Mayer be ordered

to acknowledge Elsie Foulstone as co-author and

tenant in common of "Case History," and that

Erich Wolff and Victoria Wolf be ordered to ac-

count to Elsie Foulstone for the proceeds from the

sale of the said story.

18) Plaintiff Loew^s Incorporated was never

served with summons in the said action in the Su-

perior Court. Commencing September 15, 1949,

plaintiff Loew's Incorporated knew of the pendency

of the said action and knew it was named a party

defendant therein. In January, 1950, prior to the

trial of the said action in the Superior Court, de-

fendants Erich Wolff and Victoria Wolf requested

Loew's Incorporated to appear in the said action;

but Loew's Incorporated refused and did not at any

time appear in the said action.

19) Defendants Erich Wolff and Victoria Wolf

were served with summons in the said action in the

Superior Court and appeared and defended the said
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action at their own expense. Said action was

brought to trial, and on the first day of March, 1950,

the said Superior Court entered its judgment in the

said cause in favor of Erich Wolff and Victoria

Wolf and against Elsie Foulstone; by the said judg-

ment the Court decreed that Erich Wolff and Vic-

toria Wolf were the sole authors of the story en-

titled "Case [86] History"; that said story was

original with Erich Wolff and Victoria Wolf who

were the sole authors thereof; that prior to March

21, 1949, neither Erich Wolff nor Victoria Wolf

had done any act or made any omission to impair

their rights in the said story or their legal or mar-

ketable title therein; and at the time of the sale of

the said story to Loew's Incorporated the market-

able title to said story was free from reasonable

doubt or objection as to the validity thereof or as to

the rights of Erich Wolff and Victoria Wolf to exe-

cute the said Assignment; that Elsie Foulstone has

never had any right, title or interest in the story

^'Case History" and was not the author, owner, co-

author or co-owner thereof. In its said judgment

the said Superior Court stated that it made no ad-

judication "with respect to that certain action now

pending in the United States District Court, South-

ern District of California, Central Division, No.

10526-M, * * * in which action rescission of said as-

signment and sale is prayed for by said Loew's,

Inc." And the said Superior Court by its said

judgment ordered that Elsie Foulstone be forever

restrained and enjoined from claiming or asserting

any right, title or interest in or to the story ''Case
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History" or any part or portion thereof as against

Erich Wolff and Victoria Wolf and as against their

licensees, assignees, and persons holding under

Erich Wolff and Victoria Wolf, specifically includ-

ing Loew's Incorporated. Findings of fact and con-

clusions of law were waived in open court by each of

the parties, through their respective counsel. Elsie

Foulstone filed an appeal from the said judgment

to the District Court of Appeal, but she failed to

perfect the said appeal and the said District Court

of Appeal dismissed her appeal on October 24, 1950

;

said judgment became final on December 25, 1950.

20) On September 30, 1949, plaintiff served on

Erich Wolff and on October 1, 1949, plaintiff served

on Victoria Wolf a writing stating that plaintiff

rescinded the Assignment and offered to restore

everything of value which plaintiff had received

thereunder on condition that said defendants return

to [87] plaintiff the sum of Fifteen Thousand Dol-

lars ($15,000.00) ; by its said writing plaintiff stated

that the purported rescission was based upon the

following grounds:

"1) The consent of the undersigned to said

contract was obtained through fraud exercised

by or with the connivance of each of you.

"2) The consent of the undersigned to said

contract was given by mistake.

**3) Through the fault of each of you, the

consideration for said sale and assignment has

failed in material and substantial respects.

*'4) Each of you has breached the warran-

ties contained in said contract."
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21) Defendants Erich Wolfe and Victoria Wolf

have refused to pay to plaintiff said Fifteen Thou-

sand Dollars ($15,000.00) or any part thereof.

22) Neither of the defendants did at any time,

by the said Assignment or otherwise, agree to trans-

fer, assign, or sell marketable or perfect title to

*'Case History." At the time of the execution of

the said Assignment Foulstone had made no claim

of any interest in ''Case History."

23) It is not true that plaintiff has at any time

after March 21, 1949, been unable to proceed with

the use of ''Case History" or with production of

any motion picture based on said story. It is not

true that "Case History" has been rendered value-

less to plaintiff by reason of any act or omission

of defendants.

24) It is not true that defendants have failed to

perform any promises made to plaintiff or have

breached any warranty contained in the written

"Assignment of Rights"; nor is it true that the con-

sideration for the sale of the said story "Case His-

tory" or for the execution of the said Assignment

has failed. [88]

25) Defendants represented to plaintiff that they

owned all of the rights in the story "Case History"

and were the sole owners and authors thereof, that

said story was original with defendants in all mate-

rial respects, and that no other person, firm, or cor-

poration had any interest whatever in or to said

story. Each such representation was true. It is not
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true that either defendant made any false or fraudu-

lent statement to the plaintiff. On March 21, 1949,

plaintiff Loew's Incorporated was in the business of

producing motion pictures and as part of the said

business had had many years of experience in the

acquisition of literary properties of all kinds; on

the said day the plaintiff knew the facts of science,

such as surgical operations including pre-frontal

lobotomies, were in public domain.

26) It is true that defendants did not at any time

prior to the said sale of "Case History" reveal to

plaintiff the work done by Foulstone in connection

with the story "Swear Not by the Moon"; such

work was immaterial and irrelevant to the purchase

and sale of "Case History" and the execution of

the Assignment, and such failure to refer to the

work by Foulstone was not a concealment of any

material fact, was not fraudulent, was not motivated

by fraud, was not an intentional suppression of a

material fact, and in no wise injured the plaintiff or

deprived the plaintiff of information of which it

had a right to know.

27) It is not true that on June 30, 1949, plaintiff

terminated its use of "Case History." Nor is it

true that plaintiff ceased to work on the said story

by reason of the claim made by Foulstone. In the

fall of 1949 plaintiff refused to consider selling

"Case History," stating to a literary agent that it

was still interested in "Case History" and did not

wish then to dispose of it.

28) It is true plaintiff entered into the Assign-
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ment in the belief that defendants were sole owners

and authors of [89] "Case History," that no other

person, firm, or corporation had contributed to the

content of said story, that no one other than defend-

ants had participated in the creation or writing of

said story, that said story was original in all mate-

rial respects with defendants alone, and that the

title to said story was complete, unconditional, and

unencumbered. Said belief was accurate and in ac-

cordance with the facts in all respects. Plaintiff

was not mistaken concerning any fact material to

the said purchase.

29) By the said Assignment the plaintiff got

each and every right and benefit which the said As-

signment purported to transfer to it. Neither of the

defendants has done or omitted to do anything in

breach of their agreement with plaintiff. It is true

that plaintiff has retained counsel and has incurred

expenses in connection with the instant litigation;

but all such expense was a burden of the plaintiff

and was never assumed or caused by the defendants

or either of them.

Upon the foregoing findings of fact the Court now

makes its

Conclusions of Law

1) This Court has jurisdiction of this cause by

reason of the diversity of citizenship of the plain-

tiff and the defendants.

2) Defendants effectively transferred to plain-

tiff, and plaintiff received the benefit of, every right
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purportedly granted, sold, transferred, and assigned

to plaintiff by said Assignment.

3) At no time since March 21, 1949, has plain-

tiff had any right to rescind the Assignment.

4) Plaintiff's purported rescission of the said

Assignment was ineffective.

5) The consideration for the Assignment did not

fail, but on the contrary, plaintiff got everything it

bargained for.

6) Neither of the defendants made any fraudu-

lent [90] representation or fraudulently concealed

any fact or suppressed any fact material to the exe-

cution by plaintiff of the Assignment.

7) On March 21, 1949, title to "Case History"

was in defendants exclusively, and said title was

complete, unconditional, and unencumbered. On
said date no adverse claim had been made and no

dispute was pending.

8) Plaintiff has not been injured by any act or

omission of defendants.

9) Plaintiff is not entitled to any damages from

the defendants or either of them, and is not entitled

to be indemnified by the defendants or either of

them.

10) Defendants did not expressly or impliedly

warrant marketable or perfect title to ''Case His-

tory," nor is any such warranty implied by law.

11) Defendants are entitled to judgment that
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plaintiff take nothing by its Complaint and that de-

fendants have their costs.

Done this 21st day of March, 1952.

/s/ JAMES M. CARTER,
Judge.

. Lodged February 25, 1952.

[Endorsed] : Filed March 21, 1952. [91]

In the District Court of the United States, Southern

District of California, Central Division

No. 10526-C

LOEWS INCORPORATED, a Corporation,

Plaintiff,

vs.

ERICH WOLFF and VICTORIA WOLF,
Defendants.

JUDGMENT

The above-entitled cause came on for trial in the

above Court on the 17th day of April, 1951, and

trial was continued from day to day thereafter to

and including the 20th day of April, 1951 ; the Hon-

orable James M. Carter, District Judge, presiding;

the plaintiff, Loew's Incorporated, appearing by

Loeb and Loeb, through Allen Susman and Herman

Selvin; the defendant, Erich Wolff, appearing by

his counsel, Morris E. Cohn; and the defendant,
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Victoria Wolff, sued herein as Victoria Wolf, ap-

pearing by her counsel, Harold A. Fendler and

Robert W. Lerner; Screen Writers Guild, Inc., as

amicus curiae, appearing by Pacht, Tannenbaum

and Ross, through Gordon Stulberg; and the Court

having received evidence and having heard the argu-

ments of counsel; and the said cause having been

submitted ; and the Court having made its Findings

of Fact and Conclusions of Law; and having con-

cluded that judgment should be for the defendants;

and good cause appearing.

It Is Ordered, Adjudged and Decreed that plain-

tiff [92] take nothing by this action; that defend-

ants Erich Wolff and Victoria Wolf have judgment

against the plaintiff Loewe 's Incorporated for costs,

including the cost of the deposition of Elsie Foul-

stone in accordance with the order made in this

cause on the 15th day of November, 1950, in the

sum of $64.80 favor Victoria Wolf and $362.66 favor

Erich Wolff.

Dated March 21st, 1952.

/s/ JAMES M. CARTER,
Judge.

Lodged January 7, 1952.

Docketed and entered March 21, 1952.

[Endorsed] : Filed March 21, 1952. [93]
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[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given that Loew's Incorporated,

the above-named plaintiff, hereby appeals to the

United States Court of Appeals for the Ninth Cir-

cuit from the judgment, and each and every part

thereof, heretofore entered in this action on March

21, 1952.

Dated: April 18, 1952.

LOEB AND LOEB,

HERMAN F. SELYIN,

ALLEN E. SUSMAN,

By /s/ ALLEN E. SUSMAN,
Attorneys for Plaintiff.

[Endorsed] : Filed April 18, 1952. [97]

[Title of District Court and Cause.]

INTERROGATORIES TO BE ANSWERED BY
THE PLAINTIFF, LOEW'S INCORPO-
RATED, OR ANY OFFICER THEREOF
(RULE 33, F.R.C.P.)

Now comes the defendant, Victoria Wolf, and

under and pursuant to Rule 33, Federal Rules of

Civil Procedure, files the following written interrog-

atories to which said defendant, Victoria Wolf, de-

mands and requires answer by Loew's Incorpo-
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rated, the plaintiff above named, or by any officer

thereof competent to testify in its behalf.

Interrogatory First: Was the story "Case His-

tory" purchased by Loew's Incorporated from the

defendants Victoria Wolf and Erich Wolff for use

in connection with motion pictures scheduled to

start during the fiscal year commencing September

1, 1949, and ending August 31, 1950? [106]

* * »

Interrogatory Fifteenth: Was any star ever as-

signed by Loew 's Incorporated to the production of

the proposed motion picture entitled "Case His-

tory"?

Interrogatory Sixteenth: Were any writers ever

assigned by Loew's Incorporated to the develop-

ment of a screen play based upon the defendant's

story "Case History"?

Interrogatory Seventeenth: If your answer to

either of the last two preceding interrogatories is

in the affirmative, state the names of such stars or

writers and the dates upon which they were as-

signed and/or received compensation from Loew's

Incorporated for work upon said motion picture en-

titled "Case History."

Interrogatory Eighteenth: State whether or not

the story property entitled "Case History" pur-

chased by you on March 21, 1949, has any value at

the present time for motion picture purposes.
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Interrogatory Twentieth: State the value of the

motion picture rights of said story entitled "Case

History" on October 1, 1950, the date upon which

notice of rescission was given by Loew's Incorpo-

rated to this defendant, Victoria Wolf. [108]

Interrogatory Twenty-first: State the value of

the motion picture rights in and to said story en-

titled "Case History" on February 28, 1950.

* * *

Dated this 8th day of March, 1951.

HAROLD A. FENDLER and

ROBERT W. LERNER,

By /s/ HAROLD A. FENDLER,
Attorneys for Defendant,

Victoria Wolf.

[Endorsed] : Filed March 8, 1951. [109]

[Title of District Court and Cause.]

ANSWER OF LOEW'S INCORPORATED TO
WRITTEN INTERROGATORIES OF DE-

FENDANT VICTORIA WOLF

Loew's Incorporated, the above-named plaintiff,

answers the written interrogatories served upon it

by defendant Victoria Wolf, as follows:

Answer to Interrogatory First : Yes. [114]
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Answer to Interrogatory Fifteenth: Yes.

Answer to Interrogatory Sixteenth : Yes.

Answer to Interrogatory Seventeenth:

Deborah Kerr, as star, was assigned on or about

July 1, 1949.

Margaret Roberts, a writer, was assigned on

March 21, 1949.

Both Miss Kerr and Miss Roberts were under

term contract with plaintiff, and their compensa-

tion was not dependent upon the rendition of serv-

ices for any specific picture. [120]

Answer to Interrogatory Eighteenth:

Insofar as use by Loew's Incorporated is con-

cerned, the story entitled "Case History" is value-

less for motion picture purposes.

Answer to Interrogatory Twentieth:

Insofar as use by Loew's Incorporated was con-

cerned, the story entitled "Case History" was value-

less for motion picture purposes on October 1, 1949,

the date upon which notice of rescission was given

by Loew's Incorporated to defendant Victoria Wolf.

[The question is in error in referring to the latter

date as October 1, 1950.]

Answer to Interrogatory Twenty-first

:

Insofar as use by Loew's Incorporated was con-

cerned, the motion picture rights in and to said story
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entitled "Case History" were valueless on Febru-

ary 28, 1950. [121]
* * *

LOEWS INCORPORATED,

By /s/ RUDOLF MONTA,
Executive in Charge of Problems Involving Liter-

ary and Musical Materials.

Duly verified.

[Endorsed] : Filed April 2, 1951. [122]

In the United States District Court, Southern

District of California, Central Division

No. 10526-C—Civil

LOEWS INCORPORATED, a Corporation,

Plaintiff,

vs.

ERICH WOLFF and VICTORIA WOLF,
Defendants.

Honorable James M. Carter, Judge Presiding.

REPORTER'S TRANSCRIPT OF
PROCEEDINGS

Appearances

:

For the Plaintiff:

LOEB AND LOEB, by

HERMAN F. SELVIN, ESQ., and

A. E. SUSMAN, ESQ.
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For the Defendant Erich Wolff:

MORRIS E. COHN, ESQ.

For the Defendant Victoria Wolf:

HAROLD A. FENDLER, ESQ.

Tuesday, April 17, 1951—10:00 A.M.

The Court: Call the calendar.

The Clerk: No. 10526-C Civil, Loew's Incor-

porated V. Erich Wolff and Victoria Wolf, for trial.

Mr. Selvin: Ready for plaintiff.

Mr. Fendler: Ready for defendant Victoria

Wolf.

Mr. Cohn: Ready for defendant Erich Wolff.

Mr. Fendler : Before proceeding to trial, if your

Honor please, I would like to ask leave to amend

the answer by striking one sentence on page 2 and

half a dozen words on page 10. On page 2

The Court: This is the supplemental and

amended answer?

Mr. Fendler: Yes, of the defendant Victoria

Wolf. We ask leave to strike the sentence on page

2 from lines 27 to 29, inclusive, reading:

*'In this connection this defendant alleges that

any and all claims of said Elsie Foulstone were

totally without merit and were sham and fraudu-

lent."

We also ask leave to strike from page 10, lines

30 and 31, the words which read: ^'and were sham

and fraudulent."
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The Court: You are leaving in there that they

were totally without merit, however? [2*]

Mr. Fendler: Yes, sir.

The Court: In the other place you strike those

words out. You want to leave them in here ; is that

right ?

Mr. Fendler: Yes, sir. Well, maybe I should

—

will your Honor give me one second to check this,

please ?

I think perhaps the word ''totally" should come

out on line 30, page 10.

The Court: You still want to strike, on page 2,

all the words "totally without merit"?

Mr. Fendler: Yes, sir.

The Court : But you want to leave in on page 10

the words "were without merit"?

Mr. Fendler: Will your Honor permit me to

check that judgment? I don't want to go beyond

the judgment. I will have to check the judgment

on which I am relying.

In fact, I don't think the phrase "without merit"

is used in the judgment. Will your Honor give me
one minute to limit it to what the judgment says?

The Court: Yes.

Mr. Fendler: The purpose is that the pleading

went beyond the judgment, and that was not the

intention.

What I should like to do, if your Honor please,

is on page 10, lines 29 and 30, to have the pleading

conform to lines 25 and 27 on page 2. That is the

wording of the judgment relied on. [3]

~ *Page numbering appearing at top of page of original Reporter's

Transcript of Record.
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The Court: What is the wording relied on, on

page 2?

Mr. Fendler: On page 2, lines 25 and 27, ''Elsie

Foulstone did not have and has never had any own-

ership or other right, title or interest therein or

thereto," referring to Case History, and that is the

phraseology of the judgment of the Superior Court.

So what I should like to do is interlineate on page

10, following the words, line 28, "and said judg-

ment conclusively establishes the fact that"—and

strike on lines 28 and 29 where it says, "any and

all claims of said Elsie M. Foulstone in, to or upon

said literary property 'Case History' were totally

without merit," and substitute therefor the follow-

ing: "that said Elsie M. Foulstone did not have

and has never had ownership or other right, title

or interest in or to said property 'Case History'

—

in or to said literary property 'Case History.' "

The Court: Any objection, Mr. Selvin?

Mr. Selvin: None, your Honor.

The Court : The amendments will be made. They

will consist of the following:

On page 2, there will be stricken from page 2 of

the amended and supplemental answer of defendant

Victoria Wolf, filed March 27, 1950, the words on

lines 27, 28 and 29, beginning: "In this connection

this defendant alleges," and ending "and were sham

and fraudulent."

On page 10 the words appearing on lines 30

and 31, "and [4] were sham and fraudulent" are

stricken. There is also stricken at page 10, line 28,
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the words beginning '^any and all claims of said

Elsie M. Foulstone in, to or upon said literary

property 'Case History' were totally without

merit," and there is inserted by interlineation on

page 10, line 28, after the words "the fact that,"

the following: "said Elsie M. Foulstone did not

have and has never had any ownership or other

right, title or interest therein or thereto"

Mr. Fendler: "in or to said literary property

'Case History.'
"

The Court: All right.

Now, that takes

Mr. Fendler: I notice, also, on page 2, line 26,

"ownership" is spelled "o-t-h," and I would like

to have that corrected so it reads "o-w-n."

Mr. Selvin: The words "and was sham and

fraudulent" on page 10, lines 30 and 31, also go

out?

Mr. Fendler: Yes, also go out.

The Court: I mentioned that.

The correction on page 2, line 29, "othership,"

will be changed to read "ownership." [5]

ROBERT M. W. VOGEL
called as a witness by and on behalf of the plaintiff,

having been first duly sworn, was examined and

testified as follows:

The Clerk: What is your name, please?

The Witness: Robert M. W. Vogel.
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Direct Examination

By Mr. Selvin:

Q. Where do you live, Mr. Vogel?

A. 10334 Glenbarr Avenue, Los Angeles.

Q. What is your business or occupation?

A. I am manager of the International Depart-

ment of the Metro-Goldwyn-Mayer studios.

Mr. Fendler : Try to keep your voice up, please,

Mr. Vogel. My age is catching up with me.

Mr. Selvin : Are you sure it is your age, Harold ?

Mr. Fendler : Possibly I am hard of hearing.

Q. (By Mr. Selvin) : What is the function of

the International Department, Mr. Vogel?

A. Basically adapting or making our pictures

available for use abroad.

Q. And what are your duties as manager of that

department, generally speaking?

A. Seeing to it that our films as they are pro-

duced are available for use in 45 or 50 countries

in which we do [38] business. They have to be

adapted, changed, and so on.

Q. How long have you been engaged in that par-

ticular capacity?

A. A little more than 20 years.

Q. During all of that time with the plaintiff

Loew's Incorporated? A. Yes, sir.

Q. During all of that 20 years you have been

concerned, as I understand it, with the distribution

of Loew's pictures in foreign countries?

A. Well, I am not directly concerned mth the
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distribution, but I am concerned with making them

available for distribution.

Q. Are you familiar with the range of distribu-

tion of Loew's pictures in countries other than the

United States? A. Yes.

Q. In what countries are Loew's pictures dis-

tributed?

A. You ask me to name the countries'?

Q. Not the countries specifically. Can you make

a general statement?

A. In practically every major and most minor

countries ; altogether about 50 throughout the world.

Q. That has been true for how long?

A. Ever since I have been in that position.

Q. What pictures are so distributed? [39]

A. All of them.

Q. All feature pictures? A. That's right.

Q. From the experience in that kind of work

that you have related, have you acquired a famil-

iarity with or knowledge of the extent to which the

plaintiff's revenues for its motion pictures are de-

rived from distribution in coimtries other than the

United States? A. Yes, sir.

Q. What is the situation in that regard?

A. There is a considerable range. I would say

that the average of the total gross is about 40 per

cent from outside of the United States and 60

per cent from within it.

Q. In respect of those revenues, what has been

your observation with respect to whether in con-

nection with pictures distributed by Loew's Incor-
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porated the revenue from the United States alone

is sufficient to cover the cost of the picture?

A. I don't think it ever is.

Q. And as I understand your testimony, the

gross from the foreign market is and has been

necessary to the making of any profit on the pic-

tures distributed by Loew 's ? A. That 's right.

Q. Do you knov^ of a motion picture actress by

the name of Deborah Kerr? [40] A. Yes.

Q. From your experience with making pictures

available for foreign distribution, have you observed

anything v^ith respect to the particular desirability

in any foreign country of pictures in which Deborah

Kerr is starred?

A. Yes. I would, that Miss Kerr is in the Brit-

ish Empire one of our two or three top stars, and

in the rest of the overseas market among the half

dozen or, let's say, eight top stars of the company.

Mr. Selvin: You may cross-examine.

Cross-Examination

By Mr. Fendler:

Q. When did Miss Kerr commence her employ-

ment with Loew's Incorporated?

A. I would say about three years ago.

Q. That is in 1948?

A. That is not much more than a guess. I may

be a year or two out.

Q. What were the pictures in which Miss Kerr

was employed?

A. The Conspirator, King Solomon's Mines, and
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one other that I don't recall. I don't recall the title.

Q. How long was she engaged in the production

of King Solomon's Mines'? [41]

A. About eight months.

Q. Can you give me the time of that production,

the dates during which she was employed in the

picture ?

A. No. I think that picture was finished six or

eight months ago.

The Court: Sometime after July of 1950 "?

The Witness: I would say that; yes, sir.

Q. (By Mr. Fendler) : Miss Kerr was playing

the leading role in that picture from about Novem-

ber, '49?

A. That would be my guess. It is not much more

than a guess.

Q. Was The Conspirator produced before or

after King Solomon's Mines'? A. Before.

Q. Do you know the production dates on The

Conspirator ?

A. No, sir. I would say that the time of work

would have been perhaps 60 days, 50 or 60 days.

Q. Do you know when The Conspirator was

completed ? A. No, I don't remember that.

Q. Do you know when it was released?

A. No, sir, not from memory. We make about

40 pictures a year.

Q. Was the third picture which you mentioned

made before or after the production of King Solo-

mon's Mines'? A. Before. [42]
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Q. Was it made before The Conspirator, or

between

A. I believe between The Conspirator, if I recall

correctly.

The Court : What was the name of that picture ?

The Witness: I don't recall its title, your

Honor.

Mr. Fendler: Mr. Selvin, in order not to bring

this witness back, may we request the name and

the title of this third picture, and also the produc-

tion dates of the three pictures?

Mr. Selvin: I will be glad to supply them for

you, get them for you.

Q. (By Mr. Fendler) : Is it your testimony,

Mr. Vogel, that M-G-M has never recouped its

negative cost on any picture from distribution

within the United States'?

A. I don't think that is a question that I can

answer, sir.

Q. Well, didn't you testify that the revenue

from the United States alone is never sufficient to

cover the negative cost? A. Perhaps I did.

Q. That was an error, wasn't it?

A. I think so. What I would mean to say—

I

would like to correct it—I don't think we can ever

produce a picture, assuming that we can come out

whole only from the United States. [43]

Q. But sometimes you are pleasantly surprised

and make a profit from distribution in the United

States? A. That is the point, exactly.

Mr. Fendler: Very well.
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Mr. Cohn: No questions.

Mr. Selvin: I have just one question.

Redirect Examination

By Mr. Selvin

:

Q. Mr. Vogel, do you know from where Miss

Kerr came to her employment at Metro, Loew's?

A. From the British Isles.

Q. Do you know whether or not she was a motion

picture actress in the British Isles?

A. She had been a star in pictures there.

Mr. Selvin: That is all.

Mr. Fendler: No recross.

The Court: You are excused, Mr. Vogel. You
may step down.

Mr. Selvin: There was supposed to be a witness

here, he is under subpoena, from the Screen Writers

Guild, but he is not here and we will endeavor to

find out what went wrong.

Mr. Fendler: He is probably in Washington.

Mr. Selvin: I assume it will be stipulated that

this is a copy of the work Case History, which is

involved, subject [44] to any corrections that you

may care to make on comparison with the original,

or you can supply me with your copy, if you

want to.

Mr. Fendler: We will so stipulate.

Mr. Cohn: Yes.

Mr. Selvin: The pleadings, of course, admit the

sale and purchase of the story, so I will offer the

manuscript just identified.
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The Court: It will be Plaintiff's Exhibit 1 in

evidence.

(The document referred to was marked

Plaintiff's Exhibit 1 and was received in evi-

dence.)

Mr. Selvin: Your Honor, the pleadings, of

course, admit, and there was attached to the com-

plaint a copy of the Assignment or Agreement

which is involved here. If it will be of any con-

venience to the court I would be glad to offer a

conformed copy.

Mr. Fendler: We will stipulate it may be re-

ceived.

The Court: Plaintiff's No. 2 in evidence.

I am glad you did that, because in working on

the case I tried to pull out the copy in my file, with

the result indicated—I tore off one part of the

paragraph.

(The document referred to was marked

Plaintiff's Exhibit 2, and was received in evi-

dence.)

PLAINTIFF'S EXHIBIT No. 2

Form 211

Assignment of All Rights

Metro-Goldwyn-Mayer Pictures

Culver City, California

Know All Men by These Presents

:

1. That I, Victoria Wolf and Dr. Erich Wolff,

for and in consideration of the sum of Fifteen



1 00 Loew 's Incorporated vs.

Plaintiff's Exhibit No. 2—(Continued)

Thousand and No/100 Dollars ($15,000.00), and

other good and valuable consideration to me in

hand paid by Loew's Incorporated, a Delaware

corporation, the receipt of which sum is hereby

acknowledged, have given, granted, bargained, sold,

assigned, transferred and set over and by these

presents do give, grant, bargain, sell, assign, trans-

fer and set over, forever, unto said Loew's Incor-

porated, hereinafter referred to as the ''purchaser,"

that certain manuscript consisting of 41 pages of

an original story entitled Case History, hereinafter

referred to as the "work," also the title and theme

thereof; together with all now or hereafter existing

rights of every kind and character whatsoever per-

taining to said work, whether or not such rights

are now known, recognized or contemplated, and

the complete, unconditional and unencumbered title

in and to said work for all purposes whatsoever.

2. I further give, grant, bargain, sell, assign,

transfer and set over, forever, to the purchaser, the

absolute and unqualified right to use said work, in

whole or in part, in whatever manner said pur-

chaser may desire, including (but not limited to)

the right to make, and/or cause to be made, literary,

dramatic, speaking stage, motion picture, photoplay,

television, radio and/or other adaptations of every

kind and character, of said work, or any part

thereof ; and for the purpose of making or causing

to be made such adaptations or any of them the

purchaser may adapt, arrange, change, novelize,
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dramatize, make musical versions of, interpolate

in, transpose, add to and subtract from said work,

and/or the title thereof, to such extent as the pur-

chaser in its sole discretion may desire, and may
likewise translate the same into all or any lan-

guages. The purchaser shall have the right to use

my name as the author of the literary composition

upon which said adaptations, or any of them, are

based; and shall have the further right to use the

title of said work in conjunction with any adapta-

tions of said work, or any part thereof; and/or the

purchaser may use in connection with such adapta-

tions, or any of them any other title or titles which

it may select, and/or the purchaser shall have the

right to use the title of said work in connection

with any literary, dramatic, or other w^orks not

based upon said work. The purchaser shall also

have and is hereby given the right to obtain copy-

right in all countries upon said work and upon any

and all adaptations thereof, including the right of

acquiring copyright in all countries upon any

motion pictures based in whole or in part upon said

work.

3. Without in any manner limiting or derogat-

ing from the generality of the rights hereinabove

in paragraphs 1 and 2 granted to the purchaser, I

hereby particularly give, grant, bargain, sell, assign,

transfer, and set over forever to the purchaser the

sole and exclusive motion picture rights, talking

picture rights, and synchronized picture rights

throughout the world in and to said work, and also



102 Loew's Incorporated vs.

Plaintiff's Exhibit No. 2—(Continued)

in and to the title and theme thereof together

with the sole and exclusive right, license, and priv-

ilege of using said work and title for motion pic-

ture, talking picture, photoplay, and synchronized

picture purposes; also the sole and exclusive right

to make motion picture films and photoplays based

in whole or in part on said work, together with the

right to sell, lease, license, and generally deal and

traffic in the same and/or recordations and/or re-

productions thereof throughout the world at any

and all times after the execution hereof. The term

''photoplay," as used in this instrument, shall be

deemed to include, but not be limited to, motion

picture productions produced, transmitted and/or

exhibited with sound and voice recording and re-

producing devices, radio devices, and all other now

existing or future improvements and devices which

are now or may hereafter be used in connection

with the production, transmission and/or exhibition

of motion picture productions. All rights necessary

to produce, transmit and/or exhibit such motion

picture version or versions of said work, accom-

panied by such sound and voice recording and

reproducing devices, radio devices, and all other

now existing or future improvements and devices

which are now or may hereafter be used in connec-

tion with the production, transmission and/or ex-

hibition of motion picture productions, are hereby

transferred and assigned to the purchaser. The

purchaser is hereby given the right to use the title

of said work in conjunction with motion picture
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productions and photoplays based upon said work

or any part thereof ; but the purchaser shall not be

obligated so to do and may use any other title or

titles which it may select as the title of such motion

picture productions and photoplays; and/or the

purchaser shall have the right to use the title of

said work in conjunction with motion picture pro-

ductions and photoplays not based upon said work.

The provisions of this paragraph shall not be

deemed or construed in any manner to limit or

derogate from the generality of the full and com-

plete rights hereinabove in paragraphs 1 and 2

granted to the purchaser.

4. I hereby represent and warrant that I am the

sole author and owner of said work, together with

the title thereof; that I am the sole owner of all

rights of any and all kinds whatsoever in and to

said work, throughout the world; that there has

been no publication or any other use of said work

or any part thereof with my knowledge or consent

anywhere in the world; that I have the sole and

exclusive right to dispose of each and every right

herein granted and/or purported to be granted;

that neither said work nor any part thereof is in

the public domain; that no motion pictures or any

other works have been produced which have been

based in whole or in part upon said work; that I

have in no way conveyed, granted or hypothecated

any rights of any kind or character in or to said

work, or any part thereof, to any person whomso-
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ever, other than the purchaser, nor have I granted

any right, license or privilege with respect to any

of the rights herein granted and/or purported to

be granted, to any person other than the purchaser

;

that I have not done or caused or permitted to be

done any act or thing by which any of the rights

herein granted and/or purported to be granted to

the purchaser have been in any way impaired; and

that I will not at any time execute any further

agreement or agreements in conflict herewith, nor

will I in any way attempt to encumber the rights

herein granted, nor will I do or cause or permit to

be done any act or thing by which the rights herein

granted and/or purported to be granted to the pur-

chaser may in any way be impaired. I further

represent and warrant that said work is original

with me in all respects, that no incident therein

contained and no part thereof is taken from or

based upon any other literary or dramatic work or

any photoplay, or in any way infringes upon the

copyright or any other right of any individual,

firm, person or corporation; and that the reproduc-

tion, exhibition or any other use by the purchaser

of said work in any form whatsoever will not in

any way, directly or indirectly, infringe upon the

rights of any individual, firm, person or corpora-

tion whatsoever.

5. I hereby appoint the purchaser my true and

lawful attorney, irrevocably, but for the sole benefit

of the purchaser, to institute and prosecute such
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proceedings as the purchaser may deem expedient

to protect the rights herein granted and/or pur-

ported to be granted, and/or to effect the recovery

by the purchaser of damages and penalties for the

infringement of said rights, and/or to secure to the

purchaser the full benefit of all of the rights herein

granted and/or purported to be granted. The pur-

chaser may sue in its own name and/or may use

my name, and/or at its option may join me as

party plaintiff or defendant in any suit or proceed-

ing brought for such purpose or purposes.

6. I hereby guarantee and warrant that I will

indemnify, make good and hold harmless the pur-

chaser of, from and against any and all loss, dam-

age, costs, charges, legal fees, recoveries, judgments,

penalties and expenses which may be obtained

against, imposed upon or suffered by the purchaser

by reason of any infringement or violation or

alleged violation of any copyright or any other

right of any person, firm or corporation, or by

reason of or from any use which may be made of

said work by the purchaser, or by reason of the

breach of any term, covenant, representation, or

warranty herein contained, or by reason of any-

thing whatsoever which might prejudice the secur-

ing to the purchaser of the full benefit of the rights

herein granted and/or purported to be granted. The

foregoing guarantees and warranties shall not apply

to any changes in said work which may be made

by the purchaser.
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7. I hereby agree duly to execute, acknowledge

and deliver, and/or to procure the due execution,

acknowledgment and delivery to the purchaser of

any and all further assignments and/or other in-

struments which in the sole judgment and discre-

tion of the purchaser may be deemed necessary or

expedient to carry out or effectuate the purposes

or intent of this present instrument.

8. If the names of two or more persons appear

hereinabove in paragraph 1 as the '^ undersigned,"

or if this instrument be executed by two or more

persons, then and in that event this agreement shall

be binding jointly and severally upon said persons,

and each of them, and each and all of the repre-

sentations, warranties, agreements, and obligations

on the part of the undersigned, hereinabove set

forth, shall be and be deemed to be the joint and

several representations, warranties, agreements, and

obligations of said persons, and each of them; and

the terms "undersigned" and "he" (wherever "he"

refers to the undersigned) shall be deemed to in-

clude and apply to all persons who are described

as the "undersigned"; and wherever the context so

requires, the masculine gender shall include and

apply to all genders, and the singular shall apply

to and include, as well, the plural. The term "pur-

chaser" as used herein shall include the purchaser

herein named, and as well, its successors and as-

signs. The purchaser may assign, transfer and

grant all or any part of the rights herein granted
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it to any individual, firm, person or corporation,

without limit, and shall enjoy its rights hereunder

in perpetuity and forever, as long as any rights in

said work are recognized in law or in equity, except

insofar as such period of perpetuity may be short-

ened due to any copyrighting by the purchaser of

said work and/or any adaptation or adaptations

thereof, in which case the purchaser shall enjoy its

rights hereunder for the full duration of such copy-

right or copyrights, including any and all renewals

thereof.

In Witness Whereof, I have hereunto set my
hand this 21st day of March, 1949.

[Seal] /s/ VICTORIA WOLF.
Victoria (Virginia Wolf).

[Seal] /s/ DR. E. WOLFF.
(Dr. Erich Wolff.)

State of California,

County of Los Angeles—ss.

On this 30th day of March, 1949, before me, D. M.

Jarrett, a notary public in and for said county

and state, residing therein, duly commissioned and

sworn, personally appeared Victoria Wolf and Dr.

Erich Wolff, known to me to be the persons whose

names are subscribed to the foregoing instrument,

and acknowledged to me that they executed the

same.

In Witness Whereof, I have hereunto set my
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liand and affixed my official seal the day and year

in this certificate tirst above written.

[Seal] /s/ D. M. JARRETT,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires Nov. 18, 1952.

Admitted in evidence April 17, 1951.

Mr. Selvin: Your Honor, our principal witness,

Mr. Monta, informs me that by reason of a cardiac

condition he [45] has been advised by his doctor

not to undergo the strain or pressure of testifying.

His deposition was taken by the defendant some

time ago, and I understand the defendants are will-

ing, subject to objections as to certain parts of it,

which they have, that we may use that deposition

in lieu of Mr. Monta 's personal appearance, even

though he is within the jurisdiction.

Is that correct?

Mr. Fendler: That is understood.

Mr. Cohn: Subject to such objections that we

might be permitted to make if he were here in

person.

Mr. Selvin: I understand that. And subject to

the rules in respect of objections to [46] deposi-

tions.
* * *

The Court: Do you have specific objections in
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mind, or are you just guessing you might want to

object?

Mr. Cohn: I have some specific objection in

mind, specific objections to particular questions.

Perhaps we can save the time of the court if I

were allowed to answer that question after the noon

recess. I will go through it and see if there are

specific objections. The general objection to certain

portions of the deposition is an objection which

your Honor will have to rule on very shortly. That

is to say, whether or not you will in this proceed-

ing permit a collateral attack on the judgment

rendered against Miss Foulstone, and whether you

will go into the merits of title.

Some of this deposition does touch on that ques-

tion, and we will want to preserve our position so

as to make the objection in time.

The Court: Did you make it at the taking of

the deposition?

Mr. Cohn: No, your Honor.

Mr. Fendler: I think there is a stipulation re-

serving all objections, your Honor.

The Court: Whether you did or not, probably

in view of the unusual situation I think I probably

would permit the objections to be made at this time.

You are offering the deposition in lieu of the

witness.

Mr. Selvin: I wouldn't contend for a moment

that they are [47] not entitled to make that objec-

tion at this time. But I would suggest in that con-

nection, since it goes to one of the vital and perhaps

the determinative issues in the case, I am perfectly
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willing to agree that all testimony in this case is

taken subject to your objection in that regard, if

you will state it for the record, and it may be ruled

upon in connection with the final disposition of the

case. [48]
* * *

Mr. Selvin: As I have indicated, this is a depo-

sition that was taken on December 8, 1950, and it

was taken by the defendants. Mr. Fendler is actu-

ally doing the questioning.

(Whereupon counsel proceeded to read the

deposition of Rudolf Monta as follows:)

**Q. What is your full name?

''A. Rudolf Monta, R-u-d-o-l-f.

''Q. What is your association with the plaintiff,

Loew's Incorporated?

'*A. I am executive in charge of all problems

involved with literary and musical material used in

its motion pictures.

*'Q. Are you an officer of the corporation"?

**A. I am not.

*'Q. Are you an attorney admitted to practice

in the State of California? A. I am not.

*'Q. You, however, were formerly an attorney

admitted to practice before one or more European

states? A. That is so, this is correct.

''Q. And those countries in which you were ad-

mitted, what countries were they?

**A. France and Roumania.

"Q. Now, are you acquainted with either of the

defendants, Erich Wolff or Victoria Wolf? [49]
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**A. Yes, I am.

''Q. With both of them?

''A. With both of them.

*^Q. For how long a period of time have you

been acquainted with the defendant Erich Wolff?

*'A. Some four or five years.

"Q. For how long a period of time have you

been acquainted with the defendant Victoria Wolf?

'*A. I would say pretty much the same time;

four or five years.

''Q. When is the first time that you had any

business contact on behalf of the plaintiff Loew's

Incorporated with either of them?

'A. When we purchased the story Case History.a

''Q. Now, when with respect to those dates did

you have any contact with either Erich Wolff or

Victoria Wolf? Was it before or after the date

that you have mentioned?"

Mr. Selvin: Let me interpolate there that the

date mentioned by the witness as the date of

acknowledgment is March 30, 1949. [50]

Mr. Fendler: So stipulated.

(Whereupon counsel resumed the reading of

the deposition as follows:)

^'Q. With respect to Case History?

''A. I do not think that I had any contact right

there and then.

*'Q. I see. When was the first contact that you

had with them? A. In this matter?

''Q. When, yes.
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*'A. After I received a letter from Mr. George

Bragin.

**Q. What is the date of that letter?

^'A. The date is June 29, 1949.

"(Discussion off the record.)

"Mr. Fendler: You have handed me, Mr. Monta,

a letter dated June 29, 1949, from J. George Bragin

referring to Case History, which bears in the upper

right-hand corner a typewritten or stamped legend,

^RM, July 1, 1949.'

"I assume the initials *RM' refer to yours, Rudy
Monta, and July 1st, 1949, is the date upon which

your attention was first directed to that letter?

"A. That is correct."

Mr. Selvin: The letter is then marked as [51]

Defendants' Exhibit 1 for identification.

Mr. Fendler: Do you wish to offer it at this

time?

Mr. Selvin: I do offer it at this time.

The Court: It will be received in evidence as

Plaintiff's Exhibit 3.

* * *

Mr. Cohn: I would like to examine the letter

before it is received.

The Court: Haven't you examined all the letters

before ?

Mr. Cohn: I have, but I haven't examined them

with respect to the objection I have in mind.

The Court: You come a little early after lunch.

One of the purposes of our pre-trial stipulation is

to avoid this.
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Mr. Cohn: I have examined it, but I want to

determine whether this is an appropriate time to

make the objection that I spoke about before.

The Court: All right.

Mr. Cohn: Your Honor, I object to the recep-

tion of this letter on the ground that this is an

attempt to impeach and attack the judgment ren-

dered by the Superior Court in the Foulstone case,

which has been referred to before, because it pur-

ports to assert a title in Miss Foulstone contrary

to the adjudication by the court. [52]

Mr. Fendler: We join in the objection for the

reasons stated, as incompetent, irrelevant and im-

material.

Mr. Selvin: Of course, if that objection is sus-

tained, it would obviously be a determination that

a State Court judgment which, incidentally, is not

yet in evidence, is so binding on the plaintiff as to

preclude any possibility of success in this action.

While I am prepared to argue the objection, I do

think going to a vital issue of that sort in the case

that it ought to be deferred until the final argument

of the case, although I am prepared to go ahead

any way that the court deems best.

The Court: I am going to overrule the objection

and admit the letter in evidence, reserving a motion

to strike later on, a motion on the part of the de-

fendants to strike, if they are so advised. However,

let me say that an offhand cursory look at this

thing, this chronological list of dates that I com-

piled here, indicates that that judginent was never

entered until February 28, 1950, and some of these
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events happened before that time. If your objec-

tion is good, it would mean not only that the judg-

ment is a binding judgment, but that it relates back

in some fashion or other to preclude the plaintiff

from asserting and proving certain things that

happened before the judgment was ever entered.

I don't think you can give it that interpretation.

I will say that the burden is going to be on you

to change [53] my mind about that.

It seems to me, granting all that you may say

about that judgment, and granting all you may
say about its binding effect on the plaintiff, you

have a series of things that happened before the

time the judgment was entered.

Supposing the plaintiff, before that judgment was

entered, did legally exercise a right to rescission,

had the right and did exercise its right to rescis-

sion, then that happened before the judgment was

ever entered.

Mr. Cohn: I am prepared to argue the question

at any time. But in connection with the point that

your Honor is making, let me point out that the

judgment operates in two ways. In the first place,

it is an emolument of title, it operates as of the

date it becomes final, but it goes beyond that, be-

cause the judgment declares the rights of the par-

ties not only as of the time when it takes effect, but

as of all time, that is to say, it declares that Miss

Foulstone never had any right. And in that regard

an effort to impeach the judgment or to attack the

judgment would reach out even as to the time in
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1944 or 1945 when she claims to have participated

in the writing of this story.

What I am trying to say, your Honor, is that the

judgment acted in two ways. It was effective as a

quitclaim, as an operative instrument of title, as

of the date it became final; but the second way in

which it operated was to declare [54] the rights

of the parties. And as to that its declaration goes

beyond the date of its entry. That is to say, it

goes back into 1944 and to all time, from the be-

ginning of the world, it says Miss Foulstone never

had any title.

The Court: There is of course the difference

between the admissibility of the document and

what the court finally finds in the case. Under one

of the theories that Mr. Selvin has advanced, he

advances the theory that even if the title of the

Wolffs was good, even if Foulstone had no claim,

still there was a reasonable apprehension on the

part of plaintiff that title would not be good. Now,

passing that, supposing I were trying this case with

a jury, I probably would have to rule whether that

was a tenable theory of defense to the action, but

the evidence would then be admissible, and subse-

quently, as the trier of fact, the jury would deter-

mine what the ultimate facts were.

I think the things that happened between these

parties is admissible. Now, what effect I am going

to give to them remains for final decision of the

court. But I think you would be taking a very

extreme position to try to exclude from the court's

consideration the things that transpired between
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the time of the execution of this assignment, for

example, and the entrance of this judgment on

February 28th.

Mr. Cohn : If the court please, I want the record

to be absolutely clear that we have not waived our

right to stand [55] on the judgment. Under the

cases, at least, in California, you can waive the

right to stand on a judgment.

The Court: What I will do hereafter as we

progress, I will decide as we go along. But as to

this letter, your objection is overruled and it will

be received in evidence as Plaintiff's Exhibit 3.

There will be reserved to both defendants a motion

to strike it from the files.

Mr. Cohn: Thank you.

Mr. Fendler: May it be understood that the

letter is not received as evidence of the facts therein

stated, which of course would be pure hearsay as

to the defendants herein?

Mr. Selvin: It is offered for the purpose of

showing the nature of the notice that we received

that day.

Mr. Fendler: So understood.

The Court: I understand. The stipulation will

be approved. [56]
* * *

Mr. Selvin: Your Honor, Mr. Cohn has asked

me if I would [58] renew an offer of stipulation

which I made before the noon recess, and I am glad

to do so.

I am willing that any evidence of the plaintiff

received in this cause may be received subject to
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the objection on the ground that it is a collateral

attack on the State Court judgment, and subject

to an appropriate motion to strike at the conclusion

of the case, without the necessity of the objection

being repeated and reurged each time any item of

evidence is offered.

Mr. Cohn: Thank you, Mr. Selvin.

Mr. Fendler: We will accept the [59] stipula-

tion.

* * *

Mr. Selvin: In view of the fact that this is a

pre-trial stipulation, I would like, also, to make

our position clear with respect to paragraph 11 of

the stipulation. While we are perfectly willing to

have that judgment in evidence as part of the facts

bearing upon this controversy, we do not, by in-

cluding it in the stipulation, waive our objection

or our position that that judgment in no way is

binding on the plaintiff for reasons which I shall

outline at an appropriate stage in the proceedings.

Mr. Fendler : That is so understood.

The Court: I understand.

Mr. Fendler: Although, being a document, the

execution of which is conceded by reason of its in-

corporation in the answer

Mr. Selvin: There is no question about the

authenticity of the judgment; it is only a question

of its legal effect.

Mr. Cohn: It is, however, in evidence by virtue

of your offer?

Mr. Selvin: Yes. [62]
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The Court: What was your statement, Mr.

Cohn?

Mr. Cohn: By virtue of Mr. Selvin's offer, the

judgment is now in evidence, the plaintiff having

reserved its position with regard to the effect of

the judgment.

The Court: Let me read this. I don't know that

the judgment is in evidence as such. There is a

stipulation of facts about it which is on file, which

stipulation says that on or about February 28th

judgment of declaratory relief was rendered in the

Superior Court in favor of the defendants herein

and against plaintiff Elsie Foulstone, copy of which

judgment is attached to defendants' answer marked

Exhibit A.

That is what the record shows.

Mr. Cohn: I understood Mr. Selvin in his last

statement, the second to the last statement, to take

the position that it was in evidence as part of his

offer. But if your Honor wants a separate offer,

that is satisfactory; I have copies of it.

The Court: Now, you are just complicating

things. You talk about the judgment being in evi-

dence, when technically that isn't correct. You

have a stipulation referring to the judgment and

reciting certain facts about the judgment, identify-

ing the judgment as being a part of a pleading.

Mr. Fendler: I think it might facilitate matters

if Mr. Selvin offered each of the exhibits from 2

to 11, inclusive, and they could be marked so that

hereafter we could [63] refer to them by exhibit 1
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numbers, and they will be in evidence without ques-

tion, if that is satisfactory.

Mr. Selvin: I am starting to offer them. I was

about to ask the court if it would be satisfactory,

so long as we are on the subject, if I could go ahead

with the documents referred to. The document re-

ferred to in paragraph 2 is already in evidence as

Exhibit 3, I believe. The next dociunent referred

to, letter to Miss Bertha Case from plaintiff, I will

offer as Plaintiff's next in order.

The Court: It will be received in evidence as

Plaintiff's 4. That is the letter from

Mr. Selvin: Letter from Mr. Monta to Miss

Case, who I think has been, or will be identified in

this case as the agent through whom the defendants

sold their material to the plaintiff.

The Court: All right.

(The document referred to was marked

Plaintiff's Exhibit 4, and was received in evi-

dence.)

Mr. Selvin: The next letter mentioned in para-

graph 4, letter to the defendants from Mr. Bragin

dated April 15, 1949. Do you have a copy of that?

Mr. Fendler: We have no objection to a photo-

stat.

Mr. Selvin: The letter actually is dated April

14th.

Mr. Cohn: The stipulation refers to the receipt

of the letter. [64]

Mr. Selvin: Then I will offer the letter referred

to in paragraph 4 of the stipulation as Plaintiff's

next in order.
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Mr. Cohn: The objections to these offers that

were made earlier by Mr. Fendler, I take it there

is no necessity to repeat them'?

The Court : No, there is no need to repeat them.

This is a letter from Bragin to the Wolffs. It will

be received as Plaintiff's 5.

(The docmnent referred to was marked

Plaintiff's Exhibit 5, and was received in evi-

dence.)

Mr. Selvin: Then in that same paragraph there

is a reply that Mr. Fendler has referred to, which

I now offer as next in order, being dated April 21,

1949.

The Court: It will be received as Plaintiff's 6

in evidence.

(The docimient referred to was marked

Plaintiff's Exhibit 6, and was received in evi-

dence.)

Mr. Selvin: The letter referred to in paragraph

5, being a letter from Mr. Fendler to the plaintiff,

received July 7th, dated July 6th, 1949, I will offer

as next in order.

The Court: It will be received as Plaintiff's 7

in evidence.

(The document referred to was marked

Plaintiff's Exhibit 7, and was received in evi-

dence.) [65]

Mr. Selvin: I will offer as next in order the

letter referred to in paragraph 6 of the stipulation,

being a letter addressed to Mr. William V. O'Con-
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nor, from my office, and indicating that copies were

also sent to the defendants personally, a letter dated

July 30, 1949.

The Court: It will be received as Plaintiff's 8

in evidence.

(The document referred to was marked

Plaintiff's Exhibit 8, and was received in evi-

dence.)

Mr. Selvin : Before coming to the letter referred

to in paragraph 7, I have some intervening letters

from the firm of O'Connor and O'Connor, which I

shall ask the defendants to stipulate were written

and mailed in due course of mail to the addressee

on or about the dates they respectively bear, dated

August 1st and August 8th, 1949.

The Court: From whom to whom?
Mr. Selvin: From the firm of O'Connor and

O'Connor, addressed to me in each instance. The

first one being dated August 1st, 1949. Is the stipu-

lation satisfactory'?

Mr. Fendler: No objection to the introduction

in evidence.

The Court : The letter of August 1st, 1949, from

O'Connor to Selvin, will be Exhibit 9 in evidence;

the letter of August 8th, O'Connor to Selvin

Mr. Selvin: That's right. 166']

The Court: will be No. 10 in evidence.

,1 (The docmnents referred to were marked

Plaintiff's Exhibits 9 and 10, and were received

in evidence.)
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Mr. Fendler: I think, however, Mr. Selvin, that

the O'Connor firm purported to represent simply

Dr. Erich Wolff, and so far as I know there is no

authority to represent Victoria Wolf at any time.

Mr. Selvin: I will have to take your statement

for it, Mr. Fendler. But in that connection, will it

be stipulated, then, that there was no other cor-

respondence purporting to be made on behalf of

Mrs. Wolf in reply to the letter of July 30th which

has been marked Plaintiff's Exhibit 8?

Mr. Fendler : Yes, I will so stipulate.

The Court : That will be received in evidence as

Plaintiff's Exhibit No. 10.

Mr. Selvin: I will next offer, then, the letter of

August 19, 1949, referred to in paragraph 7 of the

stipulation, being a letter, again from O'Connor

and O'Connor, this time addressed to Loeb and

Loeb.

The Court: It will be received in evidence as

Plaintiff's Exhibit 11.

(The document referred to was marked

Plaintiff's Exhibit 11, and was received in evi-

dence.)

Mr. Selvin: To complete the correspondence be-

tween the O'Connor firm and my firm, will it be

stipulated, [67] gentlemen, that this carbon copy of

a letter dated August 22, 1949, was, in fact, written

and mailed on or about the date that it bears by my
secretary, and that in its reference to me it cor-

rectly states the facts?

Mr. Cohn: Yes, I will so stipulate.
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Mr. Fendler: So stipulated.

The Court: It will be received in evidence as

Plaintiff's 12 in evidence.

(The document referred to was marked

Plaintiff's Exhibit 12, and was received in evi-

dence.)

Mr. Selvin: I may say the fact that it states

that I was on vacation at the time.

I will next offer, subject to the same stipulation,

if satisfactory, that is, that the letter was written

and mailed by the party by whom it purports to

have been written on or about the date that it bears,

being a letter from the O'Connor firm to me, dated

September 21, 1949.

Mr. Cohn: No objection.

Mr. Fendler: Was there any intervening cor-

respondence, Mr. Selvin, between Exhibit 12, dated

August 22nd, 1949, and this letter dated September

21, 1949?

Mr. Selvin: There is no intervening correspond-

ence.

Mr. Fendler: So stipulated.

Mr. Selvin : I will, if you desire, refresh my rec-

ollection from my records and indicate whether or

not there were [68] any intervening telephone calls

or conversation between Mr. O'Connor and myself,

but there is no intervening correspondence.

Mr. Fendler: So stipulated.

The Court: It may be received as Plaintiff's 13

in evidence.
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(The document referred to was marked

Plaintiff's Exhibit 13, and was received in evi-

dence.)

Mr. Selvin: Then I will ask that a copy of a

letter dated October 4, 1949, to the O'Connor firm,

from Mr. Susman of my firm, be accepted as a true

and correct copy of the original, which was sent on

or about the date that it bears in regular course

of mail.

It is not offered for the truth of the matters re-

cited, but merely to show the course of communica-

tion between representatives of Dr. Wolff and

ourselves.

Mr. Fendler: We will have to object to this, if

your Honor please, on the ground, quite obviously,

it is a series of self-serving declarations by counsel

for plaintiff after they had served the notice of

rescission. Being after the service of such notice,

it would be irrelevant, incompetent and immaterial

for any purpose and purely self-serving.

The Court: Mark it for identification as Exhibit

14. Let me see it, Mr. Clerk. [69]

(The document referred to was marked

Plaintiff's Exhibit 14, for identification.)

Mr. Selvin: As I say, it is not offered to prove

the truth of any of the facts, but merely to show

what is, in fact, the end of the course of communi-

cation between the parties.

The Clerk: Plaintiff's Exhibit 14, for identifi-

cation.
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The Court: Objection will be sustained as to 14

for identification.

Mr. Selvin: And the document referred to in

paragraph 9 of the pre-trial stipulation, which is

the notice of rescission, I will offer as the Plain-

tiff *s next in order.

The Court: It will be 15 in evidence.

Mr. Cohn: If the court please, the copy offered

has some pencil notations.

Mr. Selvin: It is the plaintiff's notation of the

date of mailing of the notice, which if you don't

want it on the copy I will supply it by putting in

the registered receipt.

The Court: You stipulated in 9 that service was

made on Erich Wolff and Victoria Wolf, respec-

tively, on September 30th and October 1st, so what

difference does it make*?

Mr. Selvin : I offer a copy without the notations,

if counsel object to a fact which has been already

stipulated to.

The Court: 15 in evidence, Notice of Rescission,

without annotations. [70]

(The document referred to was marked

Plaintiff's Exhibit 15, and was received in evi-

dence.)

Mr. Selvin : That takes care of all the documents

referred to in the stipulation, except for the judg-

ment.

The Court : You might interpret the signature of

15 for the benefit of the reporter. Loew's Incorpo-

rated by
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Mr. Selvin: L. K. Sidney.

The Court: It doesn't look like L. K.; it looks

like his first name is written out.

Mr. Selvin: He might have written it Louis K.

Sidney, or Lou K. Sidney, but it is definitely Mr.

Sidney's signature.

The Court : It looks like Louis K. Sidney to me.

Mr. Selvin: As long as the documents are being

put in seriatim, I prefer the judgment come by the

defendant.

Mr. Fendler: We o:ffer the judgment in the

Superior Court action No. 564,972, which is the

same as the copy attached to the answer, as De-

fendants' Exhibit A, pursuant to paragraph 11 of

the stipulation of facts, as Defendants' Exhibit A.

Mr. Selvin: To which I will object at this time

upon each of the following grounds:

First, that the judgment was entered in an action

to which the plaintiff was not a party, in which it

was not served, and in which it did not appear;

Secondly, upon the ground that the judgment was

rendered [71] in an action in which the issues were

not the same as the issues in this action
;

Thirdly, upon the ground that the judgment was

rendered in an action to which no privy of the plain-

tiff was a party ; and,

Fourth, upon the ground that the judgment could

in no event be res judicata of any question as be-

tween named or alleged codefendants in this action

between whom no adversary pleadings had been

exchanged or adversary issues presented or ten-

dered.
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I realize that that raises, again, the basic ques-

tion, and I have no objection to it being disposed of

in the same way as the defendants ' objection.

'The Court: The objection will be overruled, re-

serving to the plaintiff a motion to strike.

The Clerk: Defendants' Exhibit A.

The Court: Defendants' A in evidence.

(The document referred to was marked De-

fendants' Exhibit A, and was received in evi-

dence.) [72]
* * *

AMANDA ALGREN
called as a witness by and on behalf of the plaintiff,

having been first duly sworn, was examined and tes-

tified as follows:

The Clerk: What is your name, please?

The Witness : Amanda Algren.

Direct Examination

By Mr. Selvin

:

Q. What is your business. Miss Algren?

A. I am employed by the Screen Writers' Guild.

Q. In what capacity ?

A. Among others, I am known as a registration

secretary.

The Court: You are not refusing to answer on

the ground that you might incriminate yourself, or

anything ?

The Witness: No. I also do some bookkeeping

and other work.

Q. (By Mr. Selvin) : Does the Screen Writers'
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(Testimony of Amanda Algren.)

Guild maintain a registration service by which

writers may file for registration various literary

compositions, literary and dramatic compositions'?

A. Yes, sir, it does.

Q. Was that service maintained as long ago as

1944? A. Yes, it was.

Q. Can you explain in a general way how the

registration [73] is effected and what records are

kept or made of any particular registration?

A. Material is

Mr. Fendler: May we interpose an objection that

no foundation is laid to show that this witness has

any personal knowledge as to matters occurring in

1944 at or about the time of the claimed registration.

We object to any practices at the present time as too

remote and as not showing the practice in 1944.

Mr. Selvin: I will ask the questions in that re-

gard, although I do not concede that it is necessary

under the uniform business records act.

Q. (By Mr. Selvin) : How long have you been

a registration secretary of the Screen Writers'

Guild? A. About four years.

Q. That would take it back to 1947, approxi-

mately? A. That's right.

Q. Were you employed by the Screen Writers'

Guild prior to that time ?

A. I have been employed by them for about four

and a half years.

Q. Relating to the time of which you have per-

sonal knowledge, has the Screen Writers' Guild

maintained records of the various registrations ?
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(Testimony of Amanda Algren.)

A. Yes, it has. [74]

Q. In what way are those records kept?

A. The manuscripts themselves are filed by

—

numerically. There is a card file under the author's

name, which is a duplicate of the receipt that is

given to the person who registers the material, and

another duplicate of that is filed according to titles.

Q. How is the material which is filed kept ?

A. It is put into an envelope which is sealed, and

the information on the envelope is the author's

name, title, and the signature of the person who
brings the material in for registration, and the date,

registration number, and time of day if it is brought

in.

Q. Under what circumstances or conditions are

those sealed envelopes opened?

A. They are opened either by the request of the

author, that is, the person in whose name the mate-

rial is registered, or by court order.

Mr. Fendler : Mr. Selvin, in order to shorten the

time here, if you would like to stipulate or would

like us to stipulate that there was deposited and

registered at the Screen Writers' Guild certain man-

uscripts, copies of which were identified upon the

taking of Dr. Wolff's deposition, we would be will-

ing to enter into such a stipulation.

Mr. Selvin: I am willing to accept the stipula-

tion, but of course it doesn't go far enough, since

it doesn't specify [75] names, dates, or stories in-

volved.
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Mr. Fendler: If you want to make an offer, we
will try to stipulate.

Mr. Selvin: The Screen Writers' registration

system being what it is, the only offer of stipulation

I can make, I can make only after I see what the

Screen Writers' Guild has brought.

The Court : Do you have a manuscript here ?

The Witness: Yes.

The Court: Then we are wasting time. Bring

it out.

Q. (By Mr. Selvin) : Do you have a registered

manuscript or envelope purportedly containing a

registered manuscript entitled "Swear Not by the

Moon"? A. Yes.

Q. When does it indicate it was registered?

A. November 15, 1944.

Q. You have handed me an envelope which con-

tains a great deal of printing on the front page of

it, but which can be identified by the large letters

or the large words reading, ''The Registration Bu-

reau of Screen Writers' Guild, Inc."

I am willing to stipulate that the manuscript in

this envelope which the witness has just handed me,

and which I have not seen, was registered by the

person indicated thereon on the date indicated

thereon.

Mr. Fendler: We can't stipulate to that, but we

will [76] stipulate that the document—in other

words, we have no knowledge of the facts as to who

made the registration, and obviously this witness has

no knowledge
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The Court: What is the dispute? Who does it

appear to be registered by*?

Mr. Selvin: I will read the whole thing: '*En-

closed synopsis"—that is the word that is checked

of a number of words—*' Enclosed synopsis entitled"

—now, there is handwriting—^' Swear Not by the

Moon" By—which is printed, and then in hand-

writing—" Elsie M. Foulstone and Erich Wolff,

M. D." That is the end of the handwriting there.

**For registration in The Registration Bureau of

Screen Writers' Guild, Inc., Affiliated with The Au-

thors' League of America, Inc.

''Signature of person requesting registration,"

and then there is handwriting, "Elsie M. Foul-

stone," and then follows the address, and so forth,

and the date, which is November 15, 1944.

My stipulation only requests that the registration

was requested, as far as the Guild was concerned,

by Elsie M. Foulstone.

Mr. Cohn: I can't join in that stipulation, if the

court please.

Mr. Selvin : All right. Then I will prove it as a

business record. [77]

I may add, our subpoena called for Alice Penne-

man, who was there in 1944 and could testify from

her own knowledge. The Guild in its wisdom and

authority has sent someone other than was called for

by the subpoena.

Mr. Fendler : We do not contend it is not a docu-

ment that is part of the Screen Writers' Guild. Our



132 Loew's Incorporated vs.

(Testimony of Amanda Algren.)

only objection is to recitals on the face of the docu-

ment of which the witness has no personal knowl-

edge.

The Court : Is there any dispute that that is Elsie

Foulstone's signature on the envelope? There are

ample witnesses in court that can identify it. Dr.

Wolff apparently is here.

Mr. Selvin: Is there any dispute but what this

envelope and its contents, which I have in my hand,

are or are not a part of the records of the Screen

Writers' Guild kept in the regular course of busi-

ness?

Mr. Fendler : Of course not.

Mr. Cohn: I will so stipulate.

Mr. Selvin : Then on that stipulation I will offer

the envelope and contents in evidence as a business

record.

Mr. Cohn : I object to it, if the court please, be-

cause there is no one to authenticate the signatures

appearing on the envelope itself. As a business

record, I assume it is admissible, but as a statement

of fact which appears on the face of the envelope,

it has not been authenticated and is not [78] a seal

of authenticated documents.

Mr. Selvin: As a business record it is evidence

of the facts which are reported.

The Court: I am going to receive it in evidence

as Plaintiff's Exhibit 16 in evidence. Now, if there

is any question about whether this is Elsie Foul-

stone's signature, which presently does or does *not

appear in evidence, Dr. Wolff is here, he is an ad-

verse party, and he can be put on the witness stand
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under 43(b) and asked is that Elsie Foulstone's

signature.

It seems to me we are just wasting a lot of time.

In evidence as Plaintiff's 16. Objections are over-

ruled.

(The document referred to was marked

Plaintiff's Exhibit 16, and was received in evi-

dence.)

Q. (By Mr. Selvin) : Do you have another

sealed envelope indicating registration of some liter-

ary material entitled "Swear Not by the Moon?"
A. No, I have not.

Mr. Fendler: I can't hear you.

The Witness: No, I haven't.

Mr. Selvin: You may cross-examine.

Mr. Fendler: No questions.

Mr. Cohn: I have a question. [79]

Cross-Examination

By Mr. Cohn:

Q. Have you made an examination to determine

whether there is or is not any additional registra-

tion under the title Swear Not By the Moon?

A. No. To the best of my knowledge there are

not any others.

Q. Information which is written on the face of

the envelope, in your experience, is the information

which is given to you by the person who comes to

register the manuscript, isn't that right?

A. No. If the person comes into the office to

register the manuscript, that person writes, fills

out the envelope except for the signature, which
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shows by whom the envelope was sealed, that is, the

Guild employee, and the information showing the

registration number, date received, and whether it

was brought in or mailed in. If it was brought in,

the time of day ; if it was mailed in, it simply states

"By mail."

Q. The Guild does not conduct any investigation

to determine whether the facts which the man or

the registrant states is true?

A. No, we don't.

Mr. Cohn: No further questions.

The Court : Just explain to me, Mr. Cohn—I am
just [80] kind of dumb—what is the materiality of

that? What fact is there on that envelope about

which the Guild might have made some inquiry that

they didn't make an inquiry? The signature of

Elsie Foulstone?

Mr. Cohn: No. The fact that she is the author,

or whatever it happens to be. ''By Erich Wolff,"

*'By Elsie Foulstone." This is offered as a business

record, and it is supposed to speak verity, unless it

carries a prima facie presumption of verity. It is

not a business record, it is not kept as part of the

records of the business of this company. The in-

formation was put on it by someone other than the

Screen Writers' Guild. No investigation. It carries

no authenticity by virtue of the fact that it is kept

in a depository of the Screen Writers' Guild. That

is the purpose of my questions. [81]

* * *

Mr. Selvin: I assume in due course the court
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will permit the opening of the envelope which has

just been put in evidence?

Mr. Fendler: It may be opened at any time, by

the clerk or counsel

The Court: The clerk will open it right now,

and the document, whatever is inside of it, will be

marked 16-A. It consists of 7 pages of typewriting

on punched paper not clipped together. The clerk

will be instructed to clip it together in the upper

left-hand corner and mark it 16-A. It will be avail-

able for the inspection of any counsel or party.

(The document referred to was marked

Plaintiff's Exhibit 16-A, and was received in

evidence.)

(Whereupon, counsel resimied the reading of

the deposition of Rudolf Monta, as follows:)

Mr. Selvin: I am resuming at page 5, line 14.

*'Q. Following your receipt of this letter"

That is the letter that I think has been marked Ex-

hibit 3 now.

''from the attorney Bragin, what did you next

do?

"A. I wrote the same day a letter to Miss

Bertha Case, the agent who represents Dr. Wolff

and Miss Victoria Wolf. [83]

''May I qualify why I did it?

"Q. Surely.

"A. I did it because I happened to know that

Miss Wolf left for Europe, and I thought that so

did Dr. Wolff. I therefore wrote to their agent.
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''Q. Now, Victoria Wolf at that time was not

married to Dr. Wolff, was she?

*'A. That is correct.

"Q. Had M-G-M, and perhaps you, in your as-

sociation with Loew's Incorporated, had previous

business dealings with Victoria Wolf before the

purchase of Case History?

'^A. This may be so. I just do not know. I

would have to look up the records.

''Q. Miss Bertha Case was associated with

Lyons Agency? A. That is correct."

Mr. Fendler: We will stipulate that Exhibit 4

in evidence is the same as Defendants' Exhibit 2

for identification, the letter dated July 1, 1949, ad-

dressed to Miss Bertha Case.

Mr. Selvin: That is Exhibit 2 in the deposition.

Mr. Fendler : Yes, Exhibit 2 for identification in

the deposition.

You may skip to line 22. [84]

Mr. Selvin: Yes, we will go down to line 22,

then.

(Whereupon, counsel resumed the reading

of the deposition of Rudolf Monta, as follows :)

*'Q. Now, what was the next occurrence or

reply ?

''A. The next thing that happened, I had a call

from Dr. Wolff who told me that

'^Q. Pardon me one minute. When you say *a

call' you mean a telephone call or a call being a

visit here in person at your office ?

''A. Well, my recollection is that after this let-
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ter he did call me on the phone and came also to see

me.

'^Q. Now, can you give us the approximate date

of the telephone conversation?

''A. Well, all this took place between July 2nd

or July 7th''

Mr. Selvin: May it be stipulated the ''of" was

to be ''and"?

Mr. Fendler: Yes.

(Whereupon, counsel resumed the reading of

Rudolf Monta, as follows:)

"A. Well, all this took place between July 2nd

and July 7th, when I have a definite recollection of

him coming to see me here.

"Q. Now, when Mr. Erich Wolff came to see

you [85] here on July 7th, did anyone accompany

him? A. Miss Case accompanied him.

"Q. Miss Case?

"A. Yes, Miss Bertha Case.

"Q. And you say there was a conference then

of the three of you; yourself, Erich Wolff, and

Miss Case here in your office on July 7th, is that

correct ?

"A. It is correct, but I may say right away

that Miss Case kept quiet all the way through. It

was a two persons talking.

"Q. Now, did you make any memorandum of

that conversation either at that time or at the con-

clusion of the conference or subsequently?

"A. Well, I have it embodied in a letter which

I wrote to Herman Selvin, but part of this letter is

of a confidential nature.
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"Q. Well, now, before you refer to the letter,

you mentioned one or more telephone calls which I

understood you to have had with either Dr. Erich

Wolff or Miss Case which preceded this conference

on the 7th. Do you have any record or memoran-

dum relating to any telephone calls "?

^'A. My recollection is that I had telephone

conversations only with Dr. Wolff. I do not recol-

lect any conversation with Miss Case. [86]

**A. I inquired from Dr. Wolff to what extent

the contingents contained in the letter of—will you

give me the exhibit, the letter of Mr. George Bragin

of June 29th—he told me that in the course of 1944

he was profoundly impressed by reports he had

read "

Mr. Selvin: There is an interruption by Mr.

Susman, which I don't think needs to be read.

Mr. Fendler. No.

(Whereupon, counsel resumed the reading of

the deposition of Rudolf Monta, as follows:)

*'The Witness: He also told me part of that in

the telephone conversation. He was profoundly im-

pressed by reports that he had read in medical pub-

lications regarding a new technique of surgery

known as lobotomy made in order to cure melan-

cholia, and that he approached—no—and that he

saw great dramatic possibilities in what he had

read, and approached Miss Foulstone, F-o-u-1-

s_t-o-n-e, a professional writer, with a purpose or

rather with the purpose to have her together with

him write a story of fiction in which the lobotomy



Erich Wolff arid Victoria Wolf ] 3\)

operation would be used as a dramatic device, and

she did write one outline and another outline of

such story, but then he didn't like what she wrote

and severed the relations he had with her, [87]

and he feels that the story which was subsequently

written by Victoria Wolf and him is different from

what Miss Foulstone had written.

**0n my request he delivered to me copies of the

seven-page manuscript entitled Swear Not By the

Moon, and of another 17-page manuscript bearing

the same title."

Mr. Fendler: Mr. Selvin, do you wish to stipu-

late that the Exhibit 16-A is the copy of the seven-

page manuscript entitled Swear Not by the Moon,

a copy of which was delivered to Mr. Monta by Dr.

Erich Wolff on or about July 7th?

Mr. Selvin: Yes, I am willing to so stipulate.

Mr. Fendler: Excepting the handwritten por-

tion which on the face of 16-A says, ''By Elsie M.

Foulstone and Erich Wolff, M.D."

Mr. Selvin: In other words, the copy which Dr.

Wolff gave to Mr. Monta at this time in question

did not contain that phrase?

Mr. Fendler: Correct.

Mr. Selvin: That is correct. And the stipula-

tion, I take it, is subject on the part of both of us

to correction on comparison of the two copies.

Mr. Fendler: So stipulated.

Mr. Selvin: I assume they are the same other-

v^ise?

For the sake of the record, your Honor, I assume

that [88] whenever Mr. Fendler makes an objection
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or a stipulation, and Mr. Cohn does not dissent,

that he joins, and vice versa, whether Mr. Cohn

does it and Mr. Fendler is silent, that he consents.

Mr. Fendler: So stipulated.

The Court: Yes.

Mr. Fendler: It may be that one of us

The Court: If you don't agree, you so indicate.

Otherwise we will assume, sitting there at the coun-

sel table, that one speaks for the other.

Mr. Fendler: Right.

Go to line 21, Mr. Selvin.

Mr. Selvin. Well, line 17.

(Whereupon, counsel resumed the reading of

the deposition of Rudolf Monta, as follows:)

''The Witness: Well, it is what I am relating

now, they are the telephone conversations and calls

of Dr. Wolff up to July 7th when he came to see me
with Miss Case.

"Q. Now, Mr. Monta, in order that the record

can be completely clear, do you have any recollec-

tion at this time as to whether or not you had one

or more telephone calls prior to July 7th when Dr.

Wolff arrived here with Miss Case?"

Mr. Selvin: Let me interject there, when you

were referring [89] to "here" in these cases, Mr.

Fendler, you meant Mr. Monta 's office at the plain-

tiff's studios, isn't that correct?

Mr. Fendler: That is correct.

Mr. Selvin: Because that is where the deposi-

tion was being taken.

Mr. Fendler: Certainly.
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(Whereupon, counsel resumed the reading of

the deposition of Rudolf Monta, as follows:)

'*A. I have a recollection of more than one tele-

phone call, because the manuscripts of the two

stories authored by Miss Foulstone and Dr. Wolff

were delivered to me by Dr. Wolff immediately

after the first telephone call, and I told him that I

find striking similarities between the stories writ-

ten by Miss Foulstone and Dr. Wolff, and the story

Case History which Dr. Wolff and Victoria Wolf

has sold to us, and I urged him to reach an under-

standing with Miss Foulstone and deliver to us a

release from Miss Foulstone.

''Q. Now, was it at the conference on July 7th

that you made the statements to Dr. Wolff which

you have last described in connection with your

finding striking similarities between Swear Not by

the Moon and Case History?

*'A. I made them prior to July 7th, and I re-

peated [90] them also on July 7th.

*'Q. Now, you stated that Dr. Wolff had deliv-

ered to you the seven-page and seventeeen-page

synopses of Swear Not by the Moon prior to July

7th? A. Yes.

"Q. Did he deliver them in person to you?

''A. Well, I do not remember whether he deliv-

ered them to me in person or whether he sent them

to me by a messenger.

"Q. What I am trying to ascertain is whether

you discussed with Dr. Wolff in person here in

your office prior to July 7th any of the matters

which you have related, or whether the first time
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that you discussed the matter with Dr. Wolff face

to face was in the presence of Miss Case on July

7th. A. Well, I just do not remember.

*'Q. You do not recall.

''Now, have you related the substance of all of

the telephone conversations which you had with

Dr. Erich Wolff prior to July 7th as well as the

conversation which you had with him on July 7th

in the presence of Miss Case"?

''A. What I have already related in answering?

''Q. Yes. [91] A. No, I have not.

''Q. Now, will you add whatever else you recall

that took place either in the telephone conversations

that you had with Erich Wolff or in the person to

person conversation that you had with him on July

7th, and of course with respect to telephone conver-

sations and to conversations prior to July 7th?

''A. On July 7th Mr. Wolff delivered to me a

letter dated July 6th and addressed by Harold A.

Fendler to Loew's Incorporated, and asked me to

read it and comment on its contents.

''Before doing so I asked again Dr. Wolff to give

me the exact history of his relationship with Miss

Foulstone and more specifically I asked him whether

any written agreement had been entered into by

him with Miss Foulstone to—meant to set forth

there—to set forth their relationship as collabora-

tors on the story.

"Dr. Wolff told me that after Miss Foulstone

had delivered to him the seven-page manuscript

and subsequently the expanded version of seven-

teen pages, he was still not satisfied with Miss
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Foulstone's writings and he asked her to do addi-

tional work on the story.

''Miss Foulstone was willing''

Mr. Fendler: I object to the part of the depo-

sition [92] which commences at line 9, page 12,

about what Miss Foulstone was willing to do, and

all the interpolations as to what she might have

meant or Dr. Wolff might have meant, down to

line 23.

Mr. Selvin: I submit, your Honor, that it ap-

pears clearly from the context that that is simply

a continuation of what Dr. Wolff told Mr. Monta

at this conference. That is all it purports to be.

The Court: You have to read that paragraph

beginning at line 9 as if there was preceding the

words "Miss Foulstone," "Dr. Wolff said."

Mr. Fendler: Then at line 10 it starts in "mean-

ing to say," and it is impossible for me to tell,

looking at this deposition, whether Monta is inter-

polating his own construction, and interpretation,

or whether he is purporting to relate the conversa-

tion as given to him by Dr. Wolff.

The Court: The time for that objection on the

ground of uncertainty probably should have been

made at the time of the deposition, so we would

have had a record of it.

Mr. Fendler: Of course, your Honor realizes

this was cross-examination of a witness. The pur-

pose of the testimony was not to secure a deposi-

tion which would be offered in evidence at a trial,

but merely to find out what the other side claimed

or might testify to. I think probably Mr. Susman
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and I would both have been much more careful

of the [93] record made if we would have had any

anticipation, which I certainly did not have, that

the deposition would be read in evidence. I don't

want to be in the position of binding my client by

an interpretation which another lawyer makes of

what somebody else told him, somebody else thought

when they talked to him. I mean, we are getting

into a very, very involved situation there.

The Court : It is on an incidental issue. Whether

she wrote it on speculation or percentage of pay-

ment, what difference does it make?

Mr. Cohn: It may make substantial difference.

For instance, if she were an employee, she would

have no interest as a collaborator.

The Court: There is nothing in here about em-

ployee.

Mr. Cohn: There isn't anything here, but there

was a statement she wrote on speculation to share

the proceeds of the eventual sale. From which an

inference that she was a collaborator might be

drawn. Of course, that isn't the only inference that

might be drawn from that.

The Court: The objection will be overruled.

(Whereupon counsel resumed the reading of

the deposiiton of Rudolph Monta as follows:)

*'Miss Foulstone was willing to do such addi-

tional work, but no longer on the same basis, mean-

ing to say that while at the inception of her rela-

tionship with [94] Dr. Wolff she was satisfied to

write on speculation and share with Dr. Wolff the
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proceeds of an eventual sale of the story, after she

had delivered to Dr. Wolff the seventeen-page

manuscript and Dr. Wolff insisted that she continue

making changes and additions to such story on the

same basis, Miss Foulstone insisted that she be also

paid as a writer by Dr. Wolff for the additional

work she was to do on the story.

''Dr. Wolff was not willing to make such pay-

ments and thereupon his relationship with Miss

Foulstone came to an end, and according to Dr.

Wolff they parted in a very friendly way.

''Q. Well, did Dr. Wolff tell you that he had

made any payment of any character to Miss Foul-

stone at any time*?

''A. He did tell me that he paid her $10.00,

meant to represent a refund of whatever expenses

she had incurred with the actual typing of the

manuscripts.

"Q. Did Dr. Wolff make any statement to you

as to any conversations he had with Miss Foulstone

at the time their relationship came to an end, as to

whether or not Miss Foulstone stated he would be

free to do as he pleased with the story without any

claim [95] upon her part?

*'A. Well, Dr. Wolff didn't make a statement as

definite and final as formulated in the question.

"Q. What statement did he make?

''A. But he intimated that was his imderstand-

ing when he severed his relationship with Miss

Foulstone, that he was at liberty to do with the

story, with the story idea which he originated,

whatever he pleases.
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"I haven't finished my answer to the very first

question, to the initial question, if I may, because

I am relating now the conversation.

*'Dr. Wolff continued telling me that he there-

upon asked Miss Victoria Wolf to write the [96]

story."
* * *

(Whereupon counsel resumed the reading of

the deposition of Rudolf Monta as follows:)

''He said: She also felt as a basic idea which is

contained in the Foulstone material, and in Case

History is an idea in public domain, and at the

disposal of everybody.

"With respect to the similarities between the

Foulstone material and Case History I emphasized

to [98] Dr. Wolff that the similarities between

these two stories are not limited to just an idea;

that there is plot development and characterizations

which are similar, and that Miss Foulstone did

more than develop an idea. She gave a body to

such an idea and actually wrote a story, and the

story Case History written subsequently borrows

freely from the material written by Miss Foulstone.

"Thereupon I commented, as Dr. Wolff had

asked me, on Mr. Fendler's letter of July 6th, and

told him what Mr. Fendler must have had in mind

in stating that the only claim that Miss Foulstone

could possibly have would be one of accounting

against Dr. Wolff, was the doctrine known as the

doctrine of tenancy in common. The studio cannot

proceed relying on such doctrine for reasons which

I briefly mentioned to Dr. Wolff.
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*'Q. Which were what?

"A. The reasons which I have mentioned were

briefly, first, the fact that we cannot assume the

responsibility on going ahead and making an in-

vestment of one million dollars in a picture relying

on such a doctrine.

''Second, that even if the court should find that

such a doctrine applies in the case at stake, this

would [99] give us only a non-exclusive license, and

we cannot possibly take a chance on proceeding

with a picture knowing that our rights are non-

exclusive, and that Miss Foulstone in her turn may
also license to others motion picture rights in the

two stories she wrote together with Dr. Wolff.

''Third, I did emphasize to Dr. Wolff that said

doctrine of tenancy in common is specifically an

American theory and was consistently rejected

everywhere abroad; for instance, in Great Britain

and France, and then according to the copyright

laws of all European countries including Great

Britain, if a work was written by two or more

collaborators, all of them must join in a convey-

ance, otherwise such conveyance is not valid, and

hence if we were to proceed relying on the doc-

trine recommended by Mr. Fendler, we may find

ourselves when releasing our picture in Great Brit-

ain and France and other countries, enjoined by

Miss Foulstone from showing the picture.

"I must furthermore state that Dr. Wolff not

only in the prior telephone calls, but also on July

7th seemed to be very much impressed and in
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agreement with the position of the studio, and ex-

pressed willingness to reach an understanding with

Miss [100] Foulstone and secure from her a re-

lease and waiver which the studio needed so badly.

''Q. Well, now, prior to July 7th, had you told

Dr. Wolff that the studio wanted a waiver and

release made by Miss Foulstone? A. I did.

"Q. And you made the same statement on July

7th, did you? A. Yes.

*'Q. And you referred to a conversation between

you and Dr. Wolff, whether or not he had a written

agreement with Miss Foulstone. Did he state to you

whether or not he had such an agreement?

**A. He told me that he had no written agree-

ment.

"Q. What did he say to you as to an oral agree-

ment, if any, which he had with Miss Foulstone?

''A. He told me it was a friendly understanding,

and that Miss Foulstone understood that if and

when the story would be sold, she will share with

him in the proceeds of such sale.

"Q. Did Dr. Wolff make any statement to you

as to whether or not the story to be written by Miss

Foulstone and based upon his idea was to be satis-

factory to him?

"A. No, he did not make that statement, but he

did tell [101] me that he did not like the seventeen-

page story written by Miss Foulstone and wanted

her to rewrite the story and introduce changes

which he considered imperative.

'^Q. Did Dr. Wolff say that Miss Foulstone had

written the seventeen-page story differently from
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the story outline that he had given her, and that

he insisted upon it being revised to the story line

that he had given her?

*'A. I don't remember that he said that such

story outline so written by Miss Foulstone did not

follow what he discussed with Miss Foulstone, but

I do remember Dr. Wolff telling me that he did

not like the seventeen-page story.

''Q. Did Dr. Wolff tell you that he had had any

personal experiences in his own life which gave rise

to any of the incidents in the story written by Miss

Foulstone or in the material related by him to her?

'^A. My recollection is that he told me about his

professional experiences and his professional read-

ings.

*'Q. Did Dr. Wolff tell you at any time about

any previous marital experiences that he had or

any change in personality of a former wife ?

'^A. He did not.

*'Q. He didn't mention to you at any time [102]

that there was any connection between the technical

side of the pre-frontal lobotomy operation and the

personal marital experiences which he himself had?

*'A. He did not.

*'Q. You state that Dr. Wolff either delivered

in person or had delivered to you the seven-page

and the seventeen-page copies of manuscripts en-

titled Swear Not by the Moon?

''First I think I'd better have my letter dated."

Mr. Selvin: That letter which is identified as

Exhibit No. 3 is now in evidence, is it not, Mr.

Fendler?
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Mr. Fendler: Yes. Exhibit 3, for identification,

referred to in the deposition is in evidence here

as

The Court: Exhibit 71

Mr. Selvin: Exhibit 7, yes.

Mr. Fendler: Yes, sir.

Mr. Selvin: Then I will skip down to line 5, on

page 18.

(Whereupon counsel resumed the reading of

the deposition as follows :)

**Mr. Monta, you have shown me several copies

of a seven-page synopsis and of a seventeen-page

synopsis. I note on the seven-page synopsis which

appears to be written upon paper of older origin

than the other copies, and in different typing. On
the last page there appears the notation '7-7-48 C
which I assume [103] means copies, and the initials

MC.
*'Is it correct to say, Mr. Monta, that judging

by this legend, at least three copies of the seven-

page synopsis were made under your direction here

at the studio on the date indicated ; July 7th, 1949 ?

"A. This is correct. I have a vague recollection

that Dr. Wolff asked these things back; asked for

the return of them.

''Q. Now, my understanding is that from your

testimony that the reason that you have the three

copies made on July 7, 1949, of the seven-page

synopsis, and probably of the seventeen-page of

which you also have two or three copies on your

desk was because Dr. Wolff"
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And here the word ''refused" is changed to "re-

quested."

''because Dr. Wolff requested you on that day to

return the original seven and seventeen-page synop-

ses, those which he delivered or previously had de-

livered to you, is that correct?

"A. That is correct."

Mr. Fendler: I think we can skip down to line

18.

Mr. Selvin: That is down to page 19, line 18.

That is simply discussion. Although I think this

is an appropriate time to offer a copy of the 17-

page manuscript, which has been referred to in the

deposition. I will proceed to do so. [104]

The Court. This is a very fitting time, because

the next exhibit number is 17. You work these

things out very nicely, Mr. Selvin.

Mr. Selvin: It shows you, your Honor, that suc-

cess is sometimes due to fool luck.

I will offer a photostatic copy of a document

which is identified, among other things, by a notary

deposition identification as Plaintiff's Exhibit A;

I will offer it as Plaintiff's Exhibit 17 now, your

Honor, being the 17-page manuscript referred to in

the deposition.

The Court: It will be received as Plaintiff's

Exhibit 17 in evidence on this 17th day of April.

Mr. Cohn: Mr. Selvin, that is a photostat of

copies prepared by Loew's; isn't that right?

Mr. Selvin : I think that is correct, but the copies

prepared by Loew's were prepared from the copy

left by Dr. Wolff.
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Shall we continue f Line 18 on page 19.

(Whereupon counsel resumed the reading of

the deposition of Rudolf Monta as follows:)

**Q. Now, as I understand your testimony, Mr.

Monta, after you had described the reasons to Dr.

Wolff in the presence of Miss Case on July 7th why
you felt there was striking similarities in plot and

characterization and in the body of Swear Not by

the [105] Moon and Case History, and after you

had explained the technical legal reasons why even

assuming such common material, the assignment of

one co-tenant would be insufficient in foreign coun-

tries to justify Metro in spending the million dol-

lars or so necessary to produce the picture, and

after you had asked Dr. Wolff to secure a release

or quitclaim from Miss Foulstone, the conference

closed by his telling you that he appreciated the

position taken by the studio, is that correct?

'*A. And that he will attempt to secure such a

release and waiver.

''Q. I see. How much time did you tell him you

or the studio would give him to secure such a re-

lease or waiver? A. I knew at the time

*'Q. No, just what you told him, please.

**A. I told him that the story Case History was

scheduled for production, and because of my per-

sonal relationship with Dr. Wolff and Victoria

Wolf, I told Dr. Wolff that if I were to try to

bring this matter to the attention of the executive

in charge of production, they would most probably

shelve the production, and this would do harm, if
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not to Dr. Wolff who has his profession as a fine

physician, [106] that definitely to Victoria Wolf,

who is a professional writer, and since he agreed

to obtain such a release and waiver from Miss Foul-

stone, I promised him that I would keep this mat-

ter in abeyance for a few days, thus giving him

the material time necessary to secure and deliver

to us the release and waiver from Miss Foulstone.

'*Q. Did you supply him with a form of release

and waiver you wished to have him secure for you?

*'A. I did not supply him, because I relied

—

I will say the truth—I relied that his attorney,

Mr. Fendler, would prepare a proper release.

'*Q. Now, you say that Dr. Wolff stated to you

at that time on July 7th that he would secure such

release and waiver, is that correct ?

^^A. He did.

'

' Q. And that was in the presence of Miss Case ?

''A. Well, Miss Case was here.

^'Q. All right, now when is the next time that

you had any contact or conversation with Dr.

Wolff or Miss Case following July 7th ?

'*A. Between July 7th and July 13th I had

repeated telephone conversations with Dr. Wolff.

'^Q. Approximately how many telephone con-

versations during that six day period?

*^A. Three. [107]

'*Q. Now, will you describe for the purpose of

the record the chronological intervals and time of

the conversations, approximately, and the substance

of the conversation as they occurred?

*'A. Well, the telephone conversations were al-
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ways pretty much the same. He was phoning me
to tell me that he is doing his utmost to obtain the

release and waiver, but Mr. Foulstone is unrea-

sonable in her demands."

Mr. Selvin: May it be stipulated that the "Mr."

was testified to as ''Mrs."?

Mr. Fendler: So stipulated.

(Whereupon counsel resumed the reading of

the deposition of Rudolf Monta as follows:)

"Q. Did he state to you what her demands

were?

"A. I don't remember whether he mentioned an

actual amount.

''Q. Did he state that

''A. I haven't finished the telephone conversa-

tion.

"Q. Pardon me.

"A. To finish the telephone conversation, Dr.

Wolff continued telling me that if I would only be

patient for another few days, he has reasons to

believe that if he be not rushed in his negotiations

with [108] Mr. Foulstone,"

Mr. Selvin: Again, that was intended to be

^'Mrs."

Mr. Fendler: So stipulated.

(Whereupon counsel resumed the reading of

the deposition of Rudolf Monta as follows:)

''she will come down and accept an amount within

reason for such a release and waiver. I promised

Dr. Wolff that I am going to wait until July 13th

and then I am going to be under the obligation to
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discuss this matter with the head of the studio,

and most probably turn over this matter to our

attorneys. As a matter of fact, I did prepare such

a letter addressed to Mr. Herman Selvin on July

13th after having checked with the head of the

studio that he approves of what I intended to do.

In my letter to Herman Selvin

*'Q. Just one moment, if you don't mind, Mr.

Monta. We want to finish the telephone conversa-

tions first. A. Yes.

^'Q. Do you have any record of the dates of

those telephone conversations between July 7th and

July 13th? A. No, I do not.

*'Q. Does your secretary keep any memoranda

or [109] data concerning incoming telephone calls?

**A. She does, but she destroys them. She does

not keep them.

^*Q. Did Dr. Wolff during the course of any of

those telephone conversations between July 7th and

July 13th tell you that Miss Foulstone was demand-

ing one-half of the price paid by Metro as the price

of her executing the waiver or release ?

*'A. I don't remember whether he mentioned

an actual amount.

*'Q. All that you recall is that he stated to you

that she was demanding an amount which to him

seemed exorbitant? A. This is so.

"Q. Did Dr. Wolff at any time during that six

day period; July 7th to July 13th, make any state-

ment to you during the course of these telephone

conversations about making any change in attor-

neys? A. Yes, he did.
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**Q. Now, during the course of which conversa-

tion was it, the first, the second, or the third?

''A. I do not remember when he made this state-

ment, but he did tell me that he retained Mr. Wil-

liam O'Connor in the case, and he also told me
that Mr." O'Connor is going to call me. [110]

''Q. Did Mr. O'Connor call you?

*^A. Yes, he did.

'^Q. Was that call on or about July 12?

''A. Well, most probably.

''Q. And what was the substance of that tele-

phone conversation which you had with Mr. O'Con-

nor?

**A. My recollection of the conversation was,

Mr. O'Connor after I explained to him the position

of the studio, seemed to appreciate it and joined

me in my conclusion that Dr. Wolff should secure

and deliver to us a waiver and release from Miss

Foulstone.

''Q. Did he make any statement as to the

amount that he would recommend be paid by Dr.

Wolfe?

"A. I do not remember whether any amount

was mentioned.

'^Q. Following your conversation with Mr.

O'Connor and before sending the letter to Mr. Sel-

vin, did you have any final conversation, telephone

conversation with Dr. Wolff?

*'A. Between July 13 and July 21st I again had

a few telephone conversations with Dr. Wolff.

"Q. My question was, Mr. Monta, before we get

to those conversations, whether you had a telephone
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conversation with Dr. Wolff between the time that

you had your telephone conversation with William

O'Connor, [111] Dr. Wolff's new attorney, and the

time that you sent the letter to Mr. Selvin?"

Mr. Fendler: Strike out lines 3 and 4.

Mr. Selvin: Yes, we can omit that. That is on

page 25.

(Whereupon counsel resumed the reading of

the deposition as follows:)

"The Witness: I must mention that the letter

to Mr. Herman Selvin written and dated on July

13, 1949, was kept on my desk and not sent to Mr.

Selvin until July 21, 1949, as a result of Dr. Wolff's

insistence that he will reach an understanding and

deliver to us the release from Miss Foulstone any

day.

''Q. Didn't Dr. Wolff specifically state to you,

Mr. Monta, either prior to the time that you wrote

the letter to Mr. Selvin or prior to the time that

you mailed the letter to Mr. Selvin that he saw no

reason why he should settle with Miss Foulstone,

because she had no proper or legal claim ?

*'A. Dr. Wolff made such a statement on July

21st, and as a result of said statement I dispatched

the letter to Mr. Selvin.

"Q. Now, do you have any office memorandum

which you made at the time or subsequently which

gives the full content of that conversation or [112]

which summarizes it? A. I do not.

"Q. Now, will you now answer to the best of

your recollection, state the substance of the conver-

sation which you had with Dr. Wolff* which pre-



158 Loew's Incorporated vs.

ceded and followed the statement of Dr. Wolff that

he saw no reason whatever to settle with Miss Foul-

stone and had no intention of doing so %

''A. Dr. Wolff told me in a telephone conversa-

tion on July 21st that after consulting with his

attorneys he was advised that he need no longer

attempt to secure a release from Miss Foulstone,

and that in the opinion of his attorneys such re-

lease from Miss Foulstone was not necessary, and

that he has made up his mind to follow the advice

given to him by his attorneys.

''Q. Did you mention to Dr. Wolff at that time

or had you mentioned to Dr. Wolff previously that

in the event the release and waiver was not forth-

coming from Miss Foulstone that Loew's Incorpo-

rated would insist upon rescinding the transaction

and would demand the return of the moneys paid?

''A. I did not. I did not, but I told him the

matter will be turned over to our attorneys [113]

and they will take such action as they find appro-

priate under the circumstances.

''Q. In the letter to your attorneys were they

instructed by you to rescind the transaction?"

Mr. Selvin: There is an objection. That ques-

tion wasn't answered. There was an objection on

the ground of privilege.

Mr. Fendler: Do you want to go over to page

29, lines?

The Court: This is a good time to take a little

recess, and you can figure out where we start in

again.

(Whereupon a recess was taken.)
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The Court: Go ahead.

Mr. Selvin: Beginning at line 8, page 29:

(Whereupon counsel resumed the reading of

the deposition of Rudolf Monta as follows:)

**Q. Mr. Monta has stated that he desires to

explain or add to the answer previously given with

respect to a conversation had by him with Mr.

O'Connor shortly after July 7, 1949, so by all

means proceed with any additional explanation or

modification that you desire, Mr. Monta.

'*A. It is my recollection that there was an

implication in the statement made by Mr. O 'Connor

to me over the phone that he agrees with the posi-

tion of the studio to the effect that if Miss Foul-

stone be absurd in her demands, he may [114] ad-

vise his client to seek a declaratory judgment.

'^Q. What did you reply when he made that

statement to you?

"A. I told him that the studio will not proceed

with the production of this picture unless we have

a release and waiver from Miss Foulstone.

"Q. Now, is there any other addition or ex-

planation which you would like to make with re-

spect to any other of the answers you have hereto-

fore made with respect to either conversations by

phone or conferences had by you with Dr. Wolff or

anyone else? A. No.

''Mr. Cohn: Have you concluded your examina-

tion so far as the letter is concerned ?

"Mr. Fendler: Yes."

Mr. Selvin : Do you want this voir dire of yours,

Mr. Cohn?
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Mr. Cohn: I think not. Just a minute.

Mr. Selvin: There is some of that that I think

we had better have, so I will go ahead with it.

Mr. Cohn: I don't want it.

Mr. Selvin : Beginning line 13, page 30.

(Whereupon counsel resumed the reading of

the deposition of Rudolf Monta as [115] fol-

lows:)

**Q. Mr. Monta, you dictated that letter on what

date? A. July 13, 1949."

The Court: What is the exhibit number of the

letter they are talking about?

Mr. Selvin: That is the letter which is now

—

it isn't in evidence yet. That is the letter that he

testified was mailed to me on July 21, 1949.

Mr. Pendler: That's right.

The Court: All right.

(Whereupon counsel resumed the reading of

the deposition as follows:)

*'Q. Was it written on that date? A. Yes.

''Q. How many copies were made?

''A. Well, one copy for the file.

'*Q. And the original?

"A. And the original is the one which was

mailed to Mr. Selvin on July 21st.

''Q. Now, did you tell Dr. Wolff that you had

written such a letter? A. I did.

^'Q. When?
''A. In the course of the conversations between

July 13th and July 21st. [116]
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**Q. Do you now have before you the file carbon

copy of that letter? A. Yes.

''Q. Will you tell us what you told Dr. Wolff

concerning the letter?

*'A. I told Dr. Wolff that unless we have the

release and disclaimer of Miss Foulstone, the mat-

ter will be turned over to our attorneys.

*'Q. But you told him that you had written the

letter, had you not? A. Yes.

*'Q. What did you say about the letter that you

had written?

''A. I told Dr. Wolff that once this letter is sent

to our attorneys downtown the matter will no

longer be in my hands and hence he has to expect

legal proceedings adequate in the premises.

''Q. Did you tell him in this letter that you

would state the entire circumstances or had stated

the entire circumstances of the case ?

'*A. I don't remember having told him in so

many words, but then the very obvious purpose of

the letter was to familiarize our attorneys with all

the facts.

*'Q. If you didn't state it in so many words,

you communicated the effect to him indirectly, is

that correct? [117]

"A. I don't understand the question."

Mr. Selvin: The question was withdrawn.

(Whereupon counsel resumed the reading of

the deposition as follows :)

"Q. Did you tell Dr. Wolff in this letter that

you would instruct the attorneys to take whatever

steps are appropriate under the circumstances?
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*^A. I must have done so."

* * *

(Whereupon counsel resumed the reading of

the deposition as follows:)

*'Q. Now, following the transmittal of your let-

ter [118] dated July 13, 1949, to Mr. Selvin, what

is the next contact, oral or written, which you had,

if you had any, with either Erich Wollf, Victoria

Wolf, or Miss Case with respect to this matter?

*'A. None, but for a cable which Dr. Wolff sent

me to Paris while I was away in Europe.

*'Q. You were in Paris and he was here and he

cabled you in Paris % A. This is so.

*'Q. Do you have that cable ?

**A. No, I am afraid I do not.

*'Q. Does your counsel?

"Mr. Susman: No, I don't have it.

''Q. (By Mr. Fendler) : What was the approxi-

mate date of the cable, if you recall %

"A. Well, I would say it must have been the

end of August, before the end of August.

''Q. Before the end of August?

*'Mr. Susman: What year?

''The Witness: '49.

"Q. (By Mr. Fendler): What was the sub-

stance of that cable, if it has been destroyed ?

"A. He asked me if I did not mind to see the

husband of Miss Foulstone, a Mr. Romine Pines,

R-o-m-i-n-e P-i-n-e-s, whom I knew very well, and

use [119] my influence so as to have Mr. Pines con-

vince his wife, Miss Foulstone, to give a waiver
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and release for an amount of money within reason.

''Q. Did he specify the amount?

''A. He did not specify the amount.

*'Q. Did you contact Mr. Pines?

''A. My health in Paris was very poor, but just

the same I saw Mr. Pines for a few minutes.

''Q. What was the approximate date of that

interview? A. I could not state the date.

'*Q. Was it on or about the 12th of August,

1949?

''A. 12th of August, no, it was definitely not the

12th of August, because I left the United States

on or about August 20th and after my departure

Dr. Wolff tried to contact me here, and my secre-

tary told him that I am in Europe, and thereupon

Dr. Wolff cabled me in Paris, as I said before. I

must have received the cable some time before the

end of August.

''Q. Now, state the substance of the [120] inter-

view that you had with Mr. Pines? First of all,

was his wife present?

^'A. His wife was not present.

*'Q. Now, state the substance of the inter- [120]

view. A. I showed to Mr. Pines"

Mr. Fendler: I think it is hearsay, counsel. We
will object to it.

Mr. Selvin: I would offer it, if at all, only for

the purpose of showing that this interview took

place, and not for the purpose of proving the truth

of any of the facts recited. But I have no objec-

tion to omitting it.

The Court: He already testified that he had the



164 Loew's Incorporated vs.

interview. The objection will be sustained. How
far do we go'?

Mr. Fendler: I guess line 25.

Mr. Selvin: No. Down to line 13, page 37.

(Whereupon counsel resumed the reading of

the deposition as follows:)

*'Q. Had you had any conversation or did you

attempt to make any investigation with respect to

the matter set forth in the letter from Bragin dated

June 29th, 1949, which has been marked Defend-

ants' Exhibit 1 for identification'?"

Mr. Selvin: And which is now marked Plain-

tiff's Exhibit 3.

Mr. Susman asked :
'^You mean apart from what

he has already testified to*?" And Mr. Fendler an-

swered, ''Correct."

(Whereupon counsel resumed the reading of

the deposition as follows:)

''The Witness: I read and re-read this seven

and [121] seventeen-page story outlines authored

by Miss Foulstone and Dr. Wolff, and I also read

and re-read Case History.

"Q. Did you ever receive any written communi-

cation or did you have any conversation with Miss

Foulstone at any time before or after June 29,

1949, relative to this matter ?

"A. No, I did not.

"Q. Did you ever have any conversation with

Mr. Bragin with respect to the contents of this let-

ter dated June 29, 1949?
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(('
'Mr. Siisman: Did you say communication or

conversation ?

''The Witness: I think I did phone him telling

him that we were studying his letter, and then on

July 13, 1949, I wrote him apologizing for the delay

in answering this letter and telling him that he will

hear from Mr. Selvin of Loeb & Loeb.

''Q. But except from the letter which you have

just described and the letter from Bragin dated

June 29, 1949, you had no other communication,

oral or written, with him, is that correct ?

''A. I do not remember having had any other

conversation.

''Q. Did you have any conversation with Mr.

Pines [122] prior to the August conversation in

Paris which you have described, relative to claim?

"A. I don't remember having had any conversa-

tion.

''Q. Now, what had been done looking toward

the production of Case History subsequent to its

acquisition by the studio under the assignment

dated March 21, 1949?

"A. The story was officially scheduled for pro-

duction for the fiscal year September 1, 1949, to

the end of August, 1950.

''Q. Had a writer been assigned?

''A. I do not know.

''Q. Had a producer been assigned?

''A. I do not know, but there are records kept

which will supply the answer as to whether a writer

was assigned and a producer was assigned to this

property." [123]



166 Loew^s Incorporated vs.

Wednesday, April 18, 1951. 9:30 A.M.

The Court : Call the case.

The Clerk: No. 10526-C Civil, Loew's vs. Wolff,

further trial.

Mr. Fendler: Ready.

Mr. Cohn: Ready.

Mr. Selvin: Yes.

Mr. Fendler: Mr. Susman and I made good

progress last night. I believe we eliminated half

or more of the Monta deposition.

The Court: Good.

Mr. Selvin: We will continue with the reading

of Mr. Monta 's deposition. Reading, now, your

Honor, only those portions which the defendants

and we have agreed upon. Page 40, line 21. It

begins with a statement by the witness.

(Whereupon counsel resumed the reading of

the deposition of Rudolf Monta as follows:)

''The Witness: I want to add further, from

our records it appears that a writer by the name of

Marguerite Roberts was assigned to work with

Producer Gottfried Reinhardt on this property.

''As far as cost and budget and breaking down

for the budget are concerned, these are problems

which are considered only at such time when there

is already a [130] screenplay, though in some in-

stances the studio may have in mind a given star or

stars to play a leading part; the leading part in a

property which is acquired.

"What I mean to say is, I am quite sure that

there could not have been any budget, because the
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budget is prepared on the basis of the screenplay.

*'Q. Was Marguerite Roberts the writer as-

signed to prepare the screenplay?

''A. Yes, she was.

*'Q. Did she ever complete the preparation of

the screenplay?

*'A. She did not finish her screenplay.

''Q. From what period of time did Marguerite

Roberts, according to studio records, work upon

the screenplay of Case History?"

Mr. Fendler : Skip to line 23.

(Whereupon counsel resumed the reading of

the deposition as follows:)

''The Witness: Miss Marguerite Roberts was

assigned to Case History March 21, 1949, and was

taken ofe April 11, 1949."

Mr. Fendler: Then you go to page 46, line 1.

(Whereupon counsel resumed the reading of

the deposition as follows:) [131]

"Q. The next question, Mr. Monta, is whether

or not the statements of pictures started and pic-

tures scheduled to start during the fiscal years are

statements that are made up monthly, quarterly or

semi-annually.

''Would you be kind enough to turn to the next

page?

"A. It appears that they are made monthly.

"Q. About month? A. About monthly.

"Q. Now, will you be kind enough to determine

whether Case History was scheduled to start during
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the fiscal year September 1, 1949, to August 31,

1950, in the April, 1949, report?

''A. Here it is.

*^Q. And you have called my attention to the

fact that it is listed as Picture Number 21 on page

2 of the report dated April 25, 1949.

**Does it appear upon the May report?

"A. The production of Case History scheduled

to start in the fiscal year September 1, 1949, to

August 31, 1950, appears in the schedule dated

May 16, 1949.

*^Q. Does it also appear in the June schedule?

'^Now, Mr. Monta, directing your attention to

unscheduled productions in your summary dated

July 6th, [132] 1949, page 2, you find Case History

as unscheduled, with Max Reinhardt as producer?

*'A. No, Gottfried Reinhardt."

The Court: What page are you on now?

Mr. Selvin: Page 46, line 26, and going to page

47.

(Whereupon counsel resumed the reading of

the deposition as follows:)

*'Q. Yes, Gottfried Reinhardt as producer, and

question mark under the starting date.

"A. No, the question mark is under the director,

the question mark under the starting date both.

''This is the statement that we are looking at,

this is no longer in the nature of the statements

which we previously examined. It is a schedule

determining the starting dates of the various pic-

tures, and such statement shows pictures scheduled

to start in September, 1949, in October, November,
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and December, 1949, thereupon follows a list of

pictures meant to go into production in the course

of the year 1950, but in connection with which no

definitely starting date has yet been determined.

^'Q. And Case History is listed in that group?

**A. Yes, and Case History is listed as one of

them.

*'I have to add something. This statement fur-

thermore [133] offers me the opporunity to answer

a prior question as to whether anything was decided

with respect to cast.

**In this schedule appears the name of Deborah

Kerr, K-e-r-r, scheduled to be the star of the pic-

ture Case History."

Mr. Selvin: Mr. Susman adds a statement: ''Let

me add one further statement to that, the July 6th,

1949, schedule shows at the top that it is a schedule

for the fiscal year 1949-1950. '

'

(Whereupon counsel resumed the reading of

the deposition as follows:)

"Q. Now, will you examine the next monthly

statement for August or September and see whether

or not Case History was included?

''A. July 12th Case History is mentioned.

''Q. It is the 29th item under the unscheduled,

also with Deborah Kerr as the star.

''I direct your attention, Mr. Monta, to the re-

port dated July 14th, 1949, which on page 1 reflects

37 pictures completed shooting or preparing for

production of 'Pictures started in our fiscal year

from September 1, 1948, to August 31, 1949,' on
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page 2 a list of 29 pictures to be started 'In our

fiscal year from September 1, 1949, to August 31,

1950/ and on page 3, 30 items [134] under the item
* Other material' of which 'Case History' is number

8, and I will ask you whether that statement truly

reflects your records of the date indicated.

''A. The record is meant to show that Case

History though scheduled for production prior to

August 31, 1950, has however no definite starting

date assigned to it."

Mr. Fendler: Now, Mr. Selvin, I have here a

photostatic copy of the report, dated July 14, 1949,

just referred to in the testimony, and which was

supplied to me by Mr. Monta, and in order that

the record might be clear as to what precise report

is referred to as of July 14, 1949, I should like to

ask your stipulation that this is such report, and

I offer it in evidence as Defendants' Exhibit next

in order.

Mr. Selvin: Can you tell me what has been

blacked out here in the corner? Was it blacked out

when you got it?

Mr. Fendler: Yes.

Mr. Selvin: May I have just a moment, your

Honor?

The Court: Yes, you may.

Mr. Selvin : I will compare it with mine.

There doesn't seem to be anything blacked out.

I will stipulate as you requested.

The Court: Received in evidence as Defend-

ants' next in order. [135]

The Clerk: Defendants' Exhibit B.
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1

(The document referred to was marked De-

fendants' Exhibit B, and was received in evi-

dence.)

Mr. Fendler: In order that this might be intelli-

gible, your Honor, the first page of this exhibit is

*' Pictures started in our Fiscal Year from Septem-

ber 1, 1948, to August 31, 1949," and gives both

starting and completion dates for the first 28, and

starting dates for the pictures from 28 to 37.

The second sheet is ''Pictures to be Started in

our Fiscal Year from September 1, 1949, to August

31, 1950," consisting of 29 items, with starting

dates consecutively from September 1st, 1949, to

and including July 1st, 1950. And a third page is

''Other Material," of which the item Case History

is No. 8, for which there is no starting date.

The Court: That is what was just related in the

deposition, is it not?

Mr. Fendler: That is a restatement and reca-

pitulation of the matter which has just been read

into the record from page 28, lines 6 to 15 of Mr.

Monta's deposition.

(Whereupon counsel resumed the reading of

the deposition as follows:)

"Q. All right, now, what is the next report fol-

lowing July 14th in which Case History appears %

"Page 4 on July 15, a similar item of other ma-

terial. [136] A. Yes. July 26th.

"Q. Similar items under other material July

26th, 1949? A. Yes.

**Q. In other words, on July 26th, 1949, there
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is an item, a query for the word 'status' appearing

after the words Case History.

''Now, before you go further, Mr. Monta, I direct

your attention to the fact that although according

to your records, that on July 6th, 1949, Case His-

tory was not scheduled for production, it is

"A. No starting date assigned.

"Q. Yes. On July 12th the same item appears,

and on July 14th Case History no longer appeared

in 'Pictures to be started in our fiscal year Septem-

ber 1, 1949, to August 31st, 1950.'

"A. It appears under the same column as 'Other

Material.'" [137]
* * *

(Whereupon counsel resumed the reading of

the deposition as follows :)

"As far as the pictures to be produced during

the fiscal year from September 1, 1949, to August

31, 1950, there is a list of pictures on page 2 in

connection with which is a starting date as being

already determined, and then there is another list

of pictures on page 3, on which list Case History

is mentioned under Number 8, in connection with

which a starting date had not yet been determined

as of July, 1949."

Mr. Fendler: Now, I think that the offer in evi-

dence of Defendants' Exhibit B has taken care of

the point from line 6 to 16, inclusive.

Mr. Selvin: Then we will go down to line 17

on page 51.

(Whereupon counsel resumed the reading of

the deposition as follows:)
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*'Q. Now, what is the next date following the

July 26th date to which you referred ?

"A. The next one is the one with the question

mark.

''Q. I say following that one which was July

26th.

'^A. On July 26th we saw a question mark on

the [138] status.

*'Q. Correct.

''A. On the statement of July 26th, 1949, though

Case History is still mentioned on the list of pro-

ductions to be made, the photography of which was

meant to be commenced prior to the end of August,

1950, there is a remark in Mr. Sidney's handwrit-

ing and in pencil, 'Status' which means to say there

was some question as to when this production, as

to whether and when the production of Case His-

tory was to be made.

"Q. All right, when is the next mention of Case

History ?

*'A. On the statement of August 15; as of the

statement dated August 15, 1949, there is no further

mention—pardon me—on here on August 19th it is

the same thing. Case History started.

''Mr. Susman: For the record, on August 19,

1949, the word Case History is mentioned with the

word 'Status' after it.

"The Witness: Yes."

Mr. Fendler: Page 53, line 7, we skip to there.

Mr. Selvin: Yes.

(Whereupon counsel resumed the reading of

the deposition of Eudolf Monta as [139] fol-

lows :)
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**Q. Now, do you have the record during the

next fiscal year, so that we may determine in what

category Case History appeared during the fiscal

year commencing September 1, 1949?

''For the purpose of clarifying the record, Mr.

Monta, does Metro have any record of having as-

signed any writer other than Marguerite Roberts

to the preparation of the screenplay for Case His-

tory? It is my understanding from your previous

testimony that Marguerite Roberts went off the

picture or went off the preparation of the screen-

play on or about April 11, 1949.

"A. No other writer was assigned to this prop-

erty.

*'Q. Is it possible to determine what work was

handed in by Miss Roberts at the time she went

off the picture so as to determine to what extent,

if at all, she had prepared or completed the screen-

play?

"A. She surely couldn't have completed the

screenplay in such a short time.

"Q. Would the records in the Story Depart-

ment reflect the fact as to the amoimt of work or

reflect the work which was handed in ?

"A. It would reflect what she may have put

down in writing, but it would not reflect what other

conferences and preparation or preparatory dis-

cussions [140] she may have had with the pro-

ducer."

Mr. Fendler: Line 26.

Mr. Selvin: Line 26, page 54.
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(Whereupon counsel resumed the reading of

the deposition as follows :)

The Witness: Answering the prior question,

no written material was turned in by Miss Mar-

guerite Roberts to the Script Department."

Mr. Fendler: Then that is all to page 60, line 15.

Mr. Selvin: Page 60, line 15. I will read line

15, page 60.

(Whereupon counsel resumed the reading of

the deposition as follows :)

"Q. Mr. Monta, the same entry appears on Sep-

tember 21, 1949, as on September 7, heretofore read,

is that correct?"

Mr. Selvin: Before that is answered, the ''same

entry" was referring to this carrying of Case His-

tory as "Other material" with the ''Status" oppo-

site it in these reports ?

Mr. Fendler: So stipulated.

Mr. Selvin: Thank you.

(Whereupon counsel resumed the reading of

the deposition as follows:)

^'A. Yes.

"Q. The same entry appears for October 6th,

1949? [141] A. Yes.

"Q. On October 17, 1949, you have called my
attention to a penciled word 'Inactive,' otherwise

the entry remains the same

?

A. Yes."

Mr. Selvin: That is all of Mr. Monta 's deposi-

tion, your Honor. Now, may I inquire of counsel

about one matter?
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The Court: Yes.

Mr. Selvin: Your Honor, we have a proposed

stipulation with respect to certain additional testi-

mony by Mr. Monta. There were a few verbal

changes that have to be made, and it will be ready

to be presented then. Perhaps we might defer

that until recess, and in the meantime we can start

with Miss Foulstone's deposition.

The Court: All right. May I inquire, did you

miss it, or was there anything in Monta 's deposi-

tion as to why Roberts was taken off of Case His-

tory?

Mr. Selvin: There is nothing in the deposition.

Mr. Fendler: In fact, I think, Mr. Selvin, you

suggested you would be willing to offer a stipula-

tion this morning in your words, instead of mine, as

to the fact that not only did Marguerite Roberts

turn in no material when she was taken off the

work on April 11th, but there was no charge of

any nature appearing on the books of the cor-

poration following April 14, 1949, in connection

with story, cast, director, [142] producer, or any

other item, and that no other writer was assigned,

and that nothing was done by the studio toward

preparing Case History for production at any time

following the 14th day of April, 1949.

Now, is that stipulation satisfactory?

Mr. Selvin: If you will make your date April

16th.

Mr. Fendler: After April 16, 1949. So stipu-

lated.

Mr. Selvin: That statement is substantially cor-
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rect. However, I am not precluding myself from

showing, either by a stipulation which you may
agree to, or by other evidence, as to the circum-

stances under which, or the reasons for which, Miss

Roberts was taken off this particular story.

Mr. Fendler: So stipulated.

Mr. Selvin: I will tell you quite candidly right

now that my understanding is she was taken off

temporarily for an emergency assignment with the

intention of returning, and in the meantime, then,

there were intervening events.

The Court : The stipulation is approved as stated

by Mr. Fendler here, except the date is April 16th

instead of April 14th.

Mr. Selvin : Now, if we may have the deposition

of Miss Foulstone opened, your Honor, we will

start reading that.

The Court : It may be opened.

Are we going to be able to cut some of if?

Mr. Selvin: I understand that the defendants

desire that [143] that be read question by question.

The Clerk: The deposition is in the name of

Elsie M. Foulstone Pines.

Mr. Selvin: Now, Mr. Susman, if you will at-

tempt to impersonate Miss Foulstone.

This deposition, of course, was taken in the offices

of the United States Embassy in Paris.

(Whereupon counsel read the deposition of

Elsie Foulstone Pines as follows :)

*'Q. Will you please give us your full name?

*'A. Elsie Foulstone Pines.
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''Q. What is your address, please?

*'A. 9, Avenue Elisee Reclus, Paris 7.

''Q. Have you ever used the name Elsie M.

Foulstone?

''A. Yes, always for my work.

*'Q. Do you have a residence in the United

States at the present time?

"A. No, not at the present time.

"Q. In the subpoena which was served on you,

you were requested to bring certain papers with

you. Have you the papers with you which the

subpoena requested you to bring?

"A. No, I have not, because they are all in Los

Angeles. I have brought some relevant correspond-

ence but I haven't the documents which were asked

of me. [144]

"Q. What documents do you have in Paris that

are covered by the subpoena, that is to say, corre-

spondence between you and Dr. Wolff and Mrs.

Wolff?

"A. I have no correspondence with Mrs. Wolff.

I have had only one communication sent me directly

by Dr. Wolff ; everything else has been done through

our lawyers.

"Q. Have you ever written to Dr. Wolff?

^'A. No, I have not, but I have answered his

telegram by another telegram. I have the text here.

"Q. You have a letter, I believe, which you

wrote to Dr. Wolff in 1945?

"A. Yes, I have, I have a copy which was made

for me here to refer to.
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"Q. Where are the originals of all the docu-

ments you have?

''A. The documents that I have are in Los

Angeles.

''Q. In the hands of whom, please?

'*A. Either of my lawyer, Mr. J. George Bra-

gin, or of a friend of mine who is taking care of my
affairs in Hollywood.

''Q. Will you give me the name of the friend

who has the documents?

A. Mrs. Paul Ivano. [145]

Q. Will you give her address, please?

'A. 12355 Milbank Street, North Hollywood.

**Q. Will you authorize Mr. Susman, Mr. Cohn

and Mr. Fendler, counsel for Dr. and Mrs. Wolff,

to examine the documents in the hands of Mr. Bra-

gin and Mrs. Ivano? A. Yes.
*

' Q. Do you expect to be in Los Angeles on April

17th? A. No, I do not.

^'Q. Why not?

I have no occasion to go there.

Mrs. Foulstone, what is your profession?

I am a speech and dialogue coach.

For what media ?

The stage, the screen, radio.

Have you ever written any stories or books ?

I have written several stories. After going

to Hollywood I wrote several stories which were

duly registered, some by myself, some in collabo-

ration with different people.

*'Q. Have any of your works been published?

^'A

^'A

*'A

^'A



180 Loew's Incorporated vs.

''A. No, except poetry, but that has nothing to

do with this script.

^'Q. Do you remember the names of any stories

which [146] you have written?

"A. One I wrote * * * yes, I am practically

certain it was before this collaboration with Dr.

Wolff—was called by two tentative titles, 'Forever

Young' or 'Moussia.' Another one was called 'Girl

in Grey.' " [147]
* * *

"Q. Have you ever had a literary agent?

"A. I had various literary agents during my
time in Hollywood.

'

' Q. Can you tell me the names of them, please ?

"A. Nat Goldstone—specifically Mr. George

Willner, who was in charge of the Stories Depart-

ment of the Nat Goldstone Agency; he took care

of my work. Also, Elisabeth Dickinson and her

colleague; I think her colleague's name was Miss

Case, or Miss Chase; I can't quite remember, but

they were partners in the agency; and then the

William Morris Agency, Inc., and the head of the

Story Department there was Mr. John Weber."

Mr. Selvin : Questions 26 and 27 I am willing to

eliminate.

Mr. Fendler: So stipulated.

(Whereupon counsel resumed the reading

of the deposition of Elsie Foulstone Pines as

follows :)

"Q. Were you ever a typist or secretary?

"A. I have never typed a line in my life.
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*'Q. Do you know how to do shorthand?

''A. No, I have never tried.

''Q. How do you liave your typing done when

you write your stories, do you dictate?

''A. No, I don't; I write a clear longhand [148]

and have been lucky enough to find secretaries who
will type from that.

''Q. You have always hired someone to do your

typing then?

''A. I have always been obliged to, even for a

three-line letter I have had to hire someone.'^

* * *

Mr. Fendler : I will stipulate that Albert Julian

typed Swear Not by the Moon.

Mr. Selvin: I will accept the stipulation. [149]

* * *

''Q. Where did you first meet Dr. Erich Wolff?

''A. If I remember correctly I met him as a

patient, he had been highly recommended to me and

I went to him as a patient.

''Q. Do you remember when that was ?

"A. No, I am sorry I don't remember when

it was."

Mr. Fendler : Question 48.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as

follows :)

"Q. Did Dr. Wolff ever telephone you, call you

or speak to you about writing a story?

*'A. (No answer to question 48.)
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'*Q. When did you first contact Dr. Wolff?

'*A. At all? I don't remember.

*'Q. When was your next contact with Dr. Wolff

after you were his patient?

*'A. The only contact I had with Dr. Wolff

other than as his patient was in connection with this

story.

''Q. When did that contact occur?

*'A. I can only assume it occurred sometime

before the registration of the synopsis. I don't know

the exact time.

**Q. Can you fix the time with any approxima-

tion? [150] Do you know the year?

''A. The year of registration was 1944, so it

must have been around that time.

''Q. What part of the year?

''A. It must have been around November when

the story was registered, because I do remember

that I felt it necessary to register the story as

early as possible, or some outline of the story, be-

cause the basic theme was in the public domain.

*'Q. How did Dr. Wolff contact you?

**A. I don't remember whether it was by tele-

phone or exactly how it happened.
'

' Q. Did you see him ? A. Yes, I saw him.

*'Q. Where did you see him?

*'A. At his house, in the evening.

"Q. Who was present?

*'A. Nobody, just our two selves.

*'Q. What did Dr. Wolff say at this first meet-

ing?
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''A. He just said he had an idea that he thought

would make a good film story that would be sale-

able, and he gave me briefly what he had thought of.

''Q. Do you remember what he said to you?

"A. That it was based on the idea of a lobotomy

operation—pre-fontal lobotomy. [151]

"Q. What else did he say to you about the story

or the idea?

^'A. He said that he was personally interested

because of his own personal experience in change

of personality, and that he had been thinking for a

long time that it would be interesting as a story,

and did I think so, and I said

''Q. What did he ask you to do?

"A. He asked me if"

Mr. Fendler: Now, just a moment. Now, if your

Honor please, for the purpose of the record we ob-

ject to the question and the line of questions and

answers which follow, upon the grounds that the

attempt is to collaterally attack an adjudication

which is final on the arrangement between Erich

Wolff and Elsie Foulstone. It is an attempt to at-

tack collaterally a final judgment and findings of

fact in full force and effect between Erich Wolff,

on one side, or Erich, and Victoria Wolf, on one

side, and Elsie Foulstone on the other, by a privity

of Dr. and Mrs. Wolff, in that Loew's Incorpo-

rated is the assignee of the Wolffs, a direct privy.

The law suit in the Superior Court involved the

identical issues with respect to the ownership or

authorship interest, if any, of Elsie Foulstone in

Case History and/or Swear Not by the Moon, in
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that the entire claim of Elsie Foulstone was that

she had an authorship or ownership interest in

Case [152] History by reason of work done in con-

nection with and under some kind of contractual

arrangement with Dr. Wolff with respect to Swear

Not by the Moon.

So far as the parties to this action are concerned,

Loew's Incorporated as the privy, contractual privy

of the Wolffs, is bound by the judgment in the

Superior Court, and there is a stipulation which

will be hereafter offered which shows that they

had ample notice and opportunity to defend in

that action and declined so to do, having been

named in that action as a party erroneously as

Metro-Goldwyn-Mayer, instead of Loew's Incorpo-

rated. There is, therefore, not only a situation of

res judicata, but an estoppel by judgment for them

to go back into a situation which has been finally

adjudicated by their privy, an assignor.

Furthermore, we make the objections that what-

ever may have occurred with respect to Foulstone

and Wolff, which was not brought to the attention

of Metro-Goldwyn-Mayer before their notice of

rescission was given, is incompetent, irrelevant and

immaterial and too remote. It has nothing whatever

to do with their contention that they were en-

titled to rescind because of a letter of notice from

Foulstone 's attorney, which is in evidence. And
they must stand or fall in this action upon whether

they acted diligently and timely and properly after

receiving that notice from Foulstone 's attorney.

And for that reason, anything which occurred prior
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to [153] June 1st or prior to July 1st, 1949, when
they received the notice, would be immaterial.

Mr. Cohn: If the court please, I join in the

objection and add, as an additional ground, the

fact that, which I think should be brought to the

attention of this court, the judgment in so many
words enjoins Miss Foulstone forever from assert-

ing or claiming any right; and for this court now

to receive evidence by Miss Foulstone

The Court: I will overrule that contention right

now. The court does not enjoin her from testify-

ing. Certainly there is a difference between testify-

ing and making a claim of title. I don't see any

merit in that at all, and let's not argue it, unless you

have some additional point on it.

Mr. Cohn : I want to point out that the collateral

attack objection is a different one from res judicata

on the ground of being a privy. There are two

separate objections.

The Court: Maybe I stopped you too quickly. I

am not interested in this objection that the court

enjoined Miss Foulstone from asserting any claim,

insofar as that would keep her from testifying.

You made that contention before, and I don't think

there is any merit to that at all. She was not en-

joined from testifying. Now, I will hear you on

any other objection.

Mr. Cohn: I think the objections have been

stated by [154] Mr. Fendler, but I would prefer to

state them in this way : that is to say, that this line

of testimony constitutes a collateral attack upon an

adjudication of title between Miss Foulstone and
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the Wolffs, and it does not lie with these persons

to attack that judgment in any way. This is wholly

apart from the question of whether they are bound

by the judgment as parties or by virtue of repre-

sentation, or because they are privies or because

of the indemnator-indemnatee relationship. That

is res judicata and estoppel by judgment. The

point which I make, which is clearer, and which

does not necessitate looking into any analysis of

the relationship between Loew's and any of the

parties is the simple, and I think unquestionable

rule, that when you have a judgment, a final judg-

ment between two persons, which adjudicates title

as between them, no person may attack that judg-

ment. And I have the authorities for it, and at the

appropriate time I will be willing to argue it as

fully as you desire. [155]

* * *

The Court: Let's not argue the cases yet.

Mr. Selvin, you have an action here for rescission

or an action not, really, for rescission, but an action

in which you allege that you have rescinded and

are asking the court to affirm the act you claim you

did ; is that right ?

Mr. Selvin: Yes.

The Court : What issue would this evidence tend

to prove, and how would it be material to that issue ?

Mr. Selvin: It tends to prove two things

—

primarily one thing. It tends to prove that on the

date that we rescinded, which it is important to note

was before any judgment in the State Court, Miss

Foulstone, in fact, had a claim which rendered the

A
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title that we thought we were purchasing defective.

It goes to the actual fact, as distinguished from the

facts that raised a doubt in our minds in the be-

ginning.

On that second issue, Mr. Bragin, Miss Foul-

stone's lawyer, presented her actual claim to us.

We knew what he claimed the facts to be, and we

knew what Dr. Wolff contended [156] the facts

to be. Now, the question whether those facts coupled

with the other circumstances was such as to create

a reasonable doubt as to the title—it may be that

this testimony is unnecessary or perhaps can't be

considered, but on the issue whether Miss Foulstone,

in fact, on the date of the rescission was a coauthor

and as such had a common interest in some of the

material incorporated into Case History is, of

course, very much in the case.

The Court: Now, let's see if I understand the

situation.

You allege on or about September 30th and Oc-

tober 1st, there being only one day's difference in

the dates, the arrangement between M-G-M and the

Wolffs was rescinded. Whether you rely on your

theory that—your No. 1 theory—that actually Elsie

Foulstone was a coauthor, or whether you rely upon

the theory of reasonable grounds, in either event

you would be only entitled to rely upon such infor-

mation as you had on hand at the time you made

the rescission.

Mr. Selvin: We would be entitled to rely on the

actual state of the title as of that time.

The Court: If you didn't know about it?
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Mr. Selvin : We knew there was a claimed inter-

est, and we have now confirmed—by this evidence

we are confirming the fact that that claim was a

good claim as of that time. The judgment—Mr.

Cohn's theory of collateral attack, I [157] suppose

is a part of his muniment of title theory. As a

muniment of title the judgment didn't come into

effect until after we rescinded. If that rescission

was good at the time, then his later acquired title

doesn't help him any.

As a res judicata proposition we get back to the

subject which by stipulation yesterday was reserved

for determination at the conclusion of the evidence,

whether or not this judgment is in any way bind-

ing on us as a determination of any fact whatever.

The Court: Let's go back to the other point.

How can facts that may have existed, that you did

not know about, be of any value in supporting

your action of rescission?

Mr. Selvin: We did know. We were told.

The Court: Wait a minute. Those matters that

were brought to your attention I think are prop-

erly in evidence, and you were told that Miss Foul-

stone asserted a title. How does it bolster your

right to rescind any, that you subsequently attempt

to prove that she actually had a title? You acted

upon the information at hand, not upon the facts

as they ultimately were. [158]

* * *

The Court: I am confessing, Mr. Fendler, my
ignorance. I am not saying I am going to eliminate



Erich Wolff and Victoria Wolf 189

the judgment. I am merely saying that I am not

prepared at this time to rule on your contention

of the judgment, and therefore I am seeing what

else I can be certain about. I am not going to finally

pass on your contention about the judgment at this

time. [168]
* * *

Secondly, under the last point made by Mr. Sel-

Yin, in view of the fact that one of their causes of

action is based on misrepresentation, then they are

certainly entitled to go back and prove the truth

or falsity of the representations. That is hornbook

law. So I am going to rule on this now, but I am
going to reserve the contention on your judgment.

I am going to overrule the objection to question

61.

That is the only thing we have before us, al-

though you said "and following." We will see how

far you want your objection to go. On all the

grounds that you made the objection, reserving,

however, your right to move to strike this testi-

mony at the conclusion of the case if you are so

minded.

Mr. Fendler : May it be stipulated that the same

objection shall be deemed to have been made to

all of the questions following, Mr. Selvin?

The Court: The rest of the deposition, do you

mean?

Mr. Fendler: Yes, because this now goes into

the history of Swear Not by the Moon.

Mr. Selvin: I am willing to stipulate, if it is

agreeable to the court, that the same objection may
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be deemed to [172] have been made and the same

ruling may be deemed to have been made.

The Court: To the rest of the deposition. All

right. [173]
* * *

Mr. Fendler: Metro-Goldwyn-Mayer and Loew's

Incorporated may be deemed to be the same entity

whenever counsel refer to it.

Mr. Selvin: Metro, M-G-M, and Loew's may
be considered synonyms for the same corporation

or entity.

Mr. Cohn: Loew's uses the trade name com-

monly of Metro-Goldwyn-Mayer?

Mr. Selvin: That's right, it distributes its pic-

tures under the trade name Metro-Goldwyn-Mayer

pictures. And if you want the whole history, there

was at one time prior to January 1, 1937, a Metro-

Goldwyn-Mayer Corporation. All of its stock was

acquired by Loew's Inc., on the date that I men-

tioned. Metro-Goldwyn-Mayer Corporation was dis-

solved and there has not been since that time any

Metro-Goldwyn-Mayer entity as such.

Mr. Cohn: Thank you, Mr. Selvin.

The Court: Shall we proceed with the deposi-

tion?

Mr. Selvin: Yes, I am willing to.

I think the answer to question 61 is pending.

(Whereupon counsel resumed the reading of

the deposition [174] of Elsie Foulstone Pines

as follows:)

*'A. He asked me if I would like to write the

story.
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Q. Did he dictate the story to you in detail*?

A. Oh, no.

''Q. Did you discuss the idea*?

*'A. We discussed the idea in general terms,

yes, and I went home and thought about it and

developed it and wrote it.

'*Q. At the discussion you had with Dr. WolfE

did you make any suggestions concerning the story

or the dramatic incidents?

"A. At each of our conferences we both made

contributions and it would be utterly impossible

for me to say now what was suggested by Dr.

Wolff, except the lobotomy idea of course, and what

was suggested by me, because there was interplay

of ideas.

''Q. What was to be your function with regard

to the story?"

Mr. Fendler: I object to that as calling for a

conclusion of the witness.

Mr. Selvin: I point out that objection was not

made at the time.

The Court: Overruled.

(Whereupon counsel resumed the reading of

the deposition [175] of Elsie Foulstone Pines

as follows:)

"A. To develop and write the story.

''Q. Did you discuss at your first meeting who

was to appear as the authors of the story?

^'A. I don't think we discussed it at that meet-

ing, I can't really remember.
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''Q. Did you discuss your compensation or par-

ticipation, or reimbursement of costs ?

''A. I don't remember having any specific con-

versation about terms, but I do remember that Dr.

Wolff asked me to register it, and that has implica-

tions as to compensation."

Mr. Selvin: Do you want to urge the motion to

strike there?

Mr. Cohn: Yes, the clause beginning '*that has

implications as to compensation.''

Mr. Selvin: I grant it.

The Court : It may go out.

(Whereupon counsel resumed the reading of

the deposition as follows :)

"Q. Did you have any discussion of the regis-

tration of the story at your first meeting?

"A. I don't think so.

''Q. Did you take any notes of your conversa-

tion at the first meeting with Dr. Wolff? [176]

"A. I don't remember taking notes ; I went home

and thought about it and considered it and began

work.

*'Q. Did you agree to undertake to write the

story at the first meeting?

"A. That I don't remember. I was interested

and possibly I said 'Yes, I will,' and possibly I

said, 'I will tell you later,' I don't remember."

Mr. Fendler: I move to strike the whole part

about the second sentence.

Mr. Selvin: I point out the objection has been

waived. What is the ground?
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Mr. Fendler: The ground is that it is a con-

clusion.

Mr. Selvin: That is a matter going to form,

which could have been corrected if urged at the

time of the deposition.

The Court: It doesn't make a lot of difference.

It may remain in. It speaks for itself.

(Whereupon counsel resumed the reading of

the deposition as follows:)

*'Q. You did agree to undertake to write the

story?"

Mr. Fendler: I object to it as calling for a con-

clusion.

Mr. Selvin: The objection being one and which

could have been one which could have been obviated

at the time if made, I submit it is waived. [177]

The Court: Overruled.

(Whereupon counsel resumed the reading of

the deposition as follows:)

''A. Eventually, but whether at that first meet-

ing or not, I don't know.

''Q. What did you do after you agreed to write

the story?

*'A. As far as I remember I wrote some kind of

plan or outline.

''Q. Was that a detailed development or synop-

sis of the story?

"A. It was not a detailed development, only an

outline.

''Q. What was the purpose of the outline?

''A. To the best of my recollection the purpose
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of the outline was primarily to have something to

register, because at the time I was afraid of the

fact that the lobotomy operation was something

anybody could write a story about, and in cases like

that we always register the story very early in case

someone else should happen to have the same idea.

''Q. Did you mention that point to Dr. Wolff?

*'A. I probably did, but I really cannot say

definitely that I did.

''Q. You prepared, you said, a short statement

or [178] outline. Did you give that outline to Dr.

Wolff?

"A. I don't remember whether I gave it to

him; I showed it to him or read it to him, or left

it with him. My whole memory of that particular

event is very hazy.

*'Q. Do you have a copy of that outline?

"A. I doubt it, I don't think I have any copy

of this story except Swear Not by the Moon, which

was the longer version.

"Q. Do you remember if it was typed?

"A. I don't even remember that. I have fre-

quently registered handwritten material and I really

don't remember whether this was typed or other-

wise; I only remember I was in a great hurry to

get something registered in case somebody should

be attracted by the lobotomy operation as a theme."

The Court: Which indicates a mistaken idea

on the part of the witness that she thinks she could

register the idea of a lobotomy operation and she

could protect that idea. [179]



Erich Wolff and Victoria Wolf 195

*^Q. Did 3^ou discuss the outline you prepared

with Dr. Wolff? A. Presumably, yes.

*'Q. Do you remember whether you did?

''A. I don't remember doing that, but I do re-

member that at a subsequent meeting Dr. Wolff

said that he had discussed or had been talking

about the story with his friend.

"Q. Who was present at this subsequent meet-

ing and where did it take place?

"A. Nobody was present at our conferences;

we just had these conferences after dinner at Dr.

Wolff's house.

''Q. What was discussed at your subsequent

meetings concerning this story?

"A. At one subsequent meeting Dr. Wolff said

he had been considering the story very carefully

and had been talking of the story with his friend

Victoria Wolf, and that as a result he was wonder-

ing whether we should introduce a second man, it

might be more interesting, more exciting, have more

dramatic possibilities ; and I was very much against

introducing a second man who would relieve the

husband in the story of his intolerable burden. [180]

*'Q. Did you make this statement to Dr. Wolff?

"A. Yes, I did, I said that I didn't like the

idea of introducing a second man who would relieve

the husband, the hero of the story, of this intoler-

able burden of a wife whose personality had been

changed.

*'Q. Did you make any contributions to the de-

velopment of the story as you were discussing it

with Dr. Wolff? A. Certainly.
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*'Q. Do you remember what any of those con-

tributions were?

''A. No, I don't specifically. In all collabora-

tions, even after a few weeks * * *"

Mr. Fendler: I move to strike ''In all collabora-

tions, even after a few weeks."

Mr. Selvin: It may go out, as far as I am con-

cerned.

The Court: It may go out.

(Whereupon counsel resumed the reading of

the deposition as follows :)

"Q. You discussed incidents—did you propose

any incidents to be included in the story?

"A. I was proposing all the time, we were both

proposing and interchanging our ideas.

"Q. What did Dr. Wolff say to you at the

second [181] meeting about the story ?

"A. It is impossible for me to say what was

said at the second or third meetings, I don't even

remember how many meetings we had.

"Q. Did you discuss rewriting the story or

outline ?

"A. We discussed developing the story and as

to whether it should be developed on the idea we

had arrived at originally, or whether we should

introduce that new factor. We had our only argu-

ment about that and I wasn't really convinced, but

I gave in.

"Q. Was the purpose of your discussions to

develop a story for sale as a film or as a novel?

"A. Simply for sale as a film.
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''Q. Did you discuss that with Dr. Wolff?

*'A. That was understood.

*'Q. Did Dr. Wolff ever say that was the pur-

pose?

''A. Yes, definitely, he thought it would be a

good screen story.''

Mr. Fendler: Just a second; I move to strike

the answer to question 90 as not responsive to the

question.

Mr. Selvin: The answer to question 91 supple-

ments it, doesn't it? In any event, the objection

was not made at the time. [182]

The Court: The objections will be overruled.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as

follows:)

''A. Yes, definitely, he thought it would be a

good screen story.

''Q. Did you agree with him? A. Yes.

"Q. Did you say anything?

**A. I did agree with him that it would be an

interesting story and that is why I agreed to do it.

''Q. Did you discuss the registration of the

story at that meeting or at a subsequent meeting?

"A. At a meeting * * * There was no discus-

sion, but Dr. Wolff asked me to get the story

registered.

''Q. What did he say?

''A. He said to get the story registered in our

joint names, Elsie M. Foulstone and Erich Wolff,

M.D.
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*'Q. Why do you remember that remark?

**A. I felt that he was understandably quite

emphatic about the M.D., because naturally he

would have been technical adviser on the film had

the story been produced.

'*Q. Was it unusual to include your name as an

author ?

'*A. It is never unusual for collaborators [183]

to have both their names on the registered ma-

terial.

^'Q. Did he say that your name should come

first?

''A. Yes, he said that my name should be first;

he said 'Elsie M. Foulstone and Erich Wolff, M.D.'

"Q. Was the story registered?

''A. Yes, it was registered.

'*Q. By whom?
*'A. At the Screen Writers' Guild.

''Q. Was it registered by you or by Dr. Wolff?

''A. By me, but at his request.

^'Q. Before he made the request or after he

made the request?

"A. After he made the request.

^'Q. Did you report to Dr. Wolff that you had

registered the story?

'*A. I told him that I had done so.

^'Q. What did Dr. Wolff say?

*'A. I can't remember that he said anything.

*'Q. At this same meeting with Dr. Wolff did

you discuss compensation for you—at the meeting

when you discussed the outline of the story did you

discuss compensation for you?
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a
'A. Frankly, I cannot remember discussing

compensation with Dr. Wol:ff at any meeting, [184]

personally, because * * *

'^Q. Following the meeting at which you dis-

cussed the outline and the enlargement of the story,

what did you do? A. I continued to write.

"Q. Did you prepare another manuscript?

*'A. I prepared the manuscript that you have.

*'Q. I hand you a photostatic copy marked
* Plaintiff's Exhibit A, W. K. Dorfman, notary

public, October 20, 1950, W.K.D. Exhibit A,' and

which is entitled Swear Not by the Moon, by Elsie

M. Foulstone and Erich Wolff, M.D."

Mr. Selvin: Can it be stipulated that that is a

copy of the seventeen-page manuscript which is

here in evidence as Exhibit 17?

Mr. Fendler: So stipulated.

Mr. Cohn: So stipulated.

(Whereupon counsel resumed the reading of

the deposition as follows:)

^'Is that"

Meaning the manuscript which has just been re-

ferred to.

*'a copy of the story which you presented?

''A. Yes, that is a photostatic copy of the story

that was presented for collaboration. [185]

Q. That you gave to Dr. Wolff?

'A. Yes, I gave him copies.

Q. Did you have a meeting with Dr. Wolff

when you gave him that Plaintiff's Exhibit A 17-

page story?



200 Loew's Incorporated vs.

it
^A. The probability is that I delivered it in

person, because I always prefer to take such things

in person rather than trust them to the mails; I

don't remember the occasion.
'

' Q. But you discussed the story with Dr. Wolff ?

''A. After it was completed?

''Q. Yes.

"A. I don't think so. After it was completed

it was given him, or copies were given him and I

assumed that he would market it."

Mr. Fendler: I move to strike the part, *'and

I assumed that he would market it."

The Court: It may go out.

(Whereupon counsel resumed the reading of

the deposition as follows:)

"Q. Did you discuss the story as you had writ-

ten it in this document Swear Not by the Moon?

'*A. Our discussions took place while the story

was in the making, but I can't remember any

discussion [186] following its completion.

''Q. Did you discuss any incidents in the story?

*'A. After it was delivered?

**Q. After it was delivered.

*'A. I don't remember doing so, I don't re-

member any discussion whatever after the story

was finished and delivered.

''Q. Did Dr. Wolff make any comments as to

the indication of who was the author of the story?

^'A. No, not at all, no comments whatsoever on

that.
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''Q. Did he discuss the registration of this story

with you?

''A. There was no discussion, simply his request

which I carried out.

'^Q. Did he object to the fact that both names,

Elsie M. Foulstone and Erich Wolff, M.D., were

shown as coauthors? A. Never.

''Q. Did he ask you to register it in both names?
'

' A. Definitely.

*'Q. Did you register it in both names?

**A. Yes, definitely.

''Q. After you delivered this 17-page document,

Swear [187] Not by the Moon, to Dr. Wolff, did

you have any further meeting with Dr. Wolff?

"A. I don't remember any further meeting at

all with Dr. Wolff after this story was completed

and delivered.

''Q. Did you discuss compensation with Dr.

Wolff?"

Mr. Fendler: Just a minute. This is obviously

hearsay. A motion was made at the time to strike

it out. The only proper answer would be either yes

or no.

Mr. Selvin: I think ''Mr. Pines, whom I have

since married," is an answer to the question, and

everything after that may go out.

Mr. Fendler: So stipulated.

The Court: All right. It may go out. [188]

* * *

"Q. Did you see Dr. Wolff following the time

that you asked Mr. Pines to see him?

"A. I think Mr. Pines saw him during our con-
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ferences, but I am pretty sure that we had confer-

ences following that interview that my present hus-

band had with Dr. Wolff.

"Q. Did you write to Dr. Wolff following that

point? A. About terms specifically?

"Q. About the story or the relationship with

Dr. Wolff.

"A. The only letter I wrote Dr. Wolff is this

one (producing letter).

''Q. May I see the letter, please ? (Letter handed

to Mr. Barnard.) I hand you a copy of a letter

dated January 12, 1946—or 1945? A. 1945.

''Q. Addressed to Dr. Wolff, with a typed sig-

nature, Elsie M. Foulstone, and ask you to identify

that letter.

"A. This is a copy of the letter that I wrote;

the carbon copy of the original letter that I wrote

to Dr. Wolff is with my lawyer George Bragin—he

has the carbon, this is simply a copy made from the

carbon." [189]

Mr. Fendler: Now, just a moment, counsel. I

haven't seen the copy of the letter. Do you propose

to offer it?

Mr. Selvin; Yes, I do, after asking you if you

have the original.

The Court: There is a copy attached to the

deposition.

Mr. Fendler: It is not attached to ours, if your

Honor please. I wonder if I may see it.

Mr. Selvin: Here is a copy.

May I say that the copy shows an apparent over-

writing of the date, and I am informed by Mr.
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Bragin that he did that himself, and the witness of

course verified the date as '45. He did it because

he thought it was '46 and not '45.

Mr. Fendler: In other words, it should be '45 *?

Mr. Selvin: Yes, she testified that it was '45.

This yellow copy that I have just shown you, Mr.

Fendler, is the actual carbon copy that was in Mr,

Bragin 's possession.

Do you have the original of that letter?

Mr. Cohn: No. [190]

* * *

The Court: Proceed.

Mr. Fendler: Counsel has asked us to stipulate

that Dr. Wolff has either the original in his posses-

sion or

Mr. Selvin: I haven't asked you anything of

the sort. I asked you if you had the original.

The Court: He is just laying a foundation to

put the copy in.

Mr. Fendler: Well, in order that there may be

no misunderstanding, Dr. Wolff has informed his

counsel that he does not have the original and has

no recollection of ever having received the original,

so under those circumstances we are going to have

to object to any evidence with respect to a copy

as not the best evidence.

The Court: Mr. Fendler, the witness testified

she mailed the letter, she says this is a copy of that

letter; there may be a dispute of fact as to whether

that letter was ever sent or not, but that lays the

foundation for the admission of the copy, when you

don't concede that you have the original.
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Mr. Selvin: In addition to that, I will connect

it up with a circumstance. I will offer in evidence

Dr. Wolff's check of $10.00.

The Court: Do you offer the letter?

Mr. Selvin: Yes, we do, your Honor.

I think question 131 and the answer has not yet

been read, [191] but I will put it now.

(Whereupon counsel resumed the reading of

the deposition as follows:)

''Q. Did you send that letter to Dr. Wolff?

"A. Yes, I did either send it or take it with

the story."

Mr. Selvin : We now offer the letter.

Mr. Fendler: We object to it upon the ground

that there is no foundation laid that it ever was

placed in the mail. The purported copy is not the

best evidence. There has been no foundation laid

to show that the original was actually mailed or

delivered to Dr. Wolff. There has been no notice

to produce, there has been no subpoena. This is the

first time we have ever heard of it.

The Court: Mr. Fendler, it is true a notice to

produce should be served before trial, but in view

of your statement it would have been an idle ges-

ture, because you state there is no such letter. So

that obviates any necessity for a subpoena or notice

to produce. You state no such letter was ever

received by your client.

Mr. Cohn: Since the information concerns my
client, the fact is that I have just shown him this

letter, and he says he has no recollection whatever
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of having seen this or the original of it. Now, it

may be, your Honor, that if we had had time to

examine the records, which we could have had [192]

if we had been given a notice to produce or a sub-

poena, a checking of the records may have brought

it forth.

The Court: You still have time.

Mr. Cohn: The point I want to make is the

apparent overscript of the date.

Mr. Selvin: I thought I covered that. She tes-

tified the date was '45, and I stated that we are

informed by Mr. Bragin, her attorney, in whose

possession the carbon copy which you now have in

your hand, Mr. Cohn, he testified that he made the

overstrike on the theory that that should have been

the date. On this copy that you have, the typing

underneath is not clear, but apparently there was

an overstrike on the typing, there was apparently

the striking of a '*6" and the overstriking of a "5'^

and Mr. Bragin thought the "6" should be there in-

stead of the "5." The witness, however, testified

that it was '45. And I am about to offer, if you will

stipulate that this is your client's signature, and that

the checks was drawn on or about the date that it

bears, this photostatic copy of a check dated Janu-

ary 18, 1945, six days after the date of that letter,

payable to Mrs. Elsie Foulstone in the sum of $10,00.

From which an inference, I believe, follows that the

letter was received, because it is the amount that

was requested in the letter.

Mr. Cohn: Let's take up one thing at a time,

Mr. Selvin.

I object to this offer on the ground this is not
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a copy. [193] I call to the court's attention—

I

don't want to appear to be trivial about these ob-

jections, but it is impossible from this to determine

what was written in the letter, because of the over-

strike first on the typeyriter, and, secondly, because

of the superscript, the writing over the year 1946.

If this can be identified as a copy, as the copy,

I will withdraw the objection.

Mr. Selvin: All right. Now, let me make this

clear

The Court: I am satisfied. I just want to have

the objection in. I am satisfied that it is admissible.

The objection is overruled. The letter will be re-

ceived as Plaintiff's Exhibit next in order.

Mr. Selvin: I would like the record to show

this : that I am now offering

The Court: Simultaneously, the letter and the

check?

Mr. Selvin: The letter and the check, and I am
offering as the copy of the letter, the carbon copy

of the letter which Miss Foulstone referred to in

her deposition as having been in Mr. Bragin's

possession, the carbon copy I am now handing to

the clerk having been given to us by Mr. Bragin.

The Court: And it having been compared with

the copy attached to the deposition, which the wit-

ness testified was made from the carbon copy that

is now in evidence?

Mr. Selvin: Yes.

Mr. Fendler: And our objection is to lack of

foundation, [194] not the best evidence, pertains
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not only to the letter but the photostatic copy of

the check.

Mr. Selvin: It is conceded, however, that the

check is Dr. Wolff's check?

Mr. Cohn: I have no objection to the receipt

of that, because we want that as part of our case,

the photostat, and the check itself, but I suggest

that they be separated as to exhibits.

The Court: They will be. You don't object to

the check?

Mr. Cohn: I don't object to the check.

The Court: Do you object to the check, Mr.

Pendler?

Mr. Cohn : I have the original here if you prefer

to have that.

Mr. Fendler: That is much better, your Honor.

Mr. Selvin : Put the original in, then.

The Court: What is the next exhibit number in

order ?

The Clerk : The letter will be Plaintiff's Exhibit

18, and the check 19.

The Court: Check of January 16, 1945, for

$10.00, is that correct?

Mr. Cohn : No. It is January 18th.

Mr. Selvin : And perforated as having been paid

January 19th.

The Court: The letter will be received as [195]

Plaintiff's Exhibit 18; the check as Plaintiff's 19.

All objections to admissibility of the letter are

overruled. The check that is now in evidence is

the one which has been produced from the files of
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the defendant, and I take it there is no objection

to the check.

Mr. Fendler: So stipulated.

The Court: Let me read the letter before you

go ahead with the deposition.

(The documents referred to were marked

Plaintiff's Exhibits 18 and 19, and were re-

ceived in evidence.)

The Court: All right.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as

follows :)

^'Q. The letter, Plaintiff's Exhibit F.2,"

The Court: Now 18.

(Reading continues.)

*' refers to an expense account. Will you please

explain that reference? And it shows expenses

of typing and stationery, $9.00, registration

$1.00, total $10.00.

*'A. Dr. Wolff said to me, 'If you have any

expenses in connection with the story just let me
know.' Well, I had these definite expenses. I had

on occasions taken cabs, which also would [196]

represent expenses, but I did not bother about that,

I simply mentioned the sum paid for registration,

$1.00, and the $9.00 I paid Mr. Julian for typing

this story, and Dr. Wolff said he would take care

of that and I allowed him to do so.

''Q. Did the ten dollars represent your full com-

pensation for your work on this story?
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"A. The ten dollars did not come to me at all;

nine dollars went to Mr. Julian for typing and one

dollar was paid for registration.

''Q. Was this payment of $10.00 to take the

place of compensation to you for your writing of

the story?

"A. No, it couldn't possibly, I never had it. I

paid $9.00 to the typist and $1.00 to the Screen

Writers' Guild for registration.

''Q. I hand you a photostatic copy of the front

and reverse of a cheque, marked 'Plaintiff's Exhibit

B, W. K. Dorfman, notary public, November 20,

1950' "

Mr. Selvin: Which is now Plaintiff's Exhibit

19.

The Court: Plaintiff's Exhibit 19 in evidence.

The November 20th does not refer to the date of

the check. Go ahead.

Mr. Selvin: That is the date of the notarial

endorsement [197] stamp on it.

(Whereupon counsel resumed the reading of

the deposition as follows :)

''Q. I hand you a photostatic copy of the front

and reverse of a cheque, marked 'Plaintiff's Exhibit

B, W. K. Dorfman, notary public, November 20,

1950/_a cheque for $10.00 to the order of Elsie M.

Foulstone. Have you seen that before?

"A. Certainly, I received that cheque and out

of courtesy I told the doctor where the money had

gone.

"Q. Did you receive that cheque following the
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date on which you sent or delivered the letter,

Plaintiff's Exhibit F.2,"

Now Exhibit 18.

'Ho Dr. Wolff?

''A. Yes, it was after the completion of the

story, because otherwise I would not have known

what the secretary charged for typing.

''Q. In your letter. Plaintiff's Exhibit F.2, you

say you were not pleased with the result of the

last version submitted to Dr. Wolff because you

found it necessary to change even the fundamental

idea of the story and suggest an attitude of con-

stancy which you personally considered naive to the

point of [198] falsity. Did you discuss this point

with Dr. Wolff?

''A. That is a reference to the only real argu-

ment that we had; when Dr. Wolff had been re-

considering and talking over the story as far as we

had gone with it, he was quite attracted to the idea

that we have a change.

"Q. Did you say it was unnecessary?

''A. Yes, we argued about it and eventually

someone has to give in if you feel strongly, and

finally I developed the story with this slightly new

angle that the doctor and the friend with whom he

had been discussing it thought might improve it.

I didn't feel that it did improve it, but I developed

it on that line anyway, and I am referring to it in

this letter. That is why I was not as pleased with

the result as I should have been had we adhered to

the idea of a constant husband regardless of his

problem.
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Q. You were not pleased for what reason'?

A. Because I felt that the constancy of the

husband was not only psychologically a sounder

approach for the story, but that it might also be

commercially more valuable.

'^Q. Did you say that to Dr. Wolff? [199]

"A. Yes, we had a discussion about that, we

had quite an argument about it.

'^Q. Did Dr. Wolff tell you that he thought the

idea of inconstancy would be more commercially

saleable or more dramatic?

"A. At that particular time he considered that

it might be more exciting and more interesting.

'Q. Did he say that to you?

'A. Yes, that was his reason for suggesting this

change, and I didn't agree.

"Q. What did you do with the copies of the

story that were typed, either the outline or the

story. Plaintiff's Exhibit A?"
Mr. Selvin: Referring to the 7-page outline.

Mr. Fendler: I think it refers to both, counsel.

Mr. Selvin: No. Because I think in this deposi-

tion wasn't the 7-page marked *'A," and the 17-

page

The Court: 16-A is the 7-page document.

Mr. Cohn : The subject about which the question

was asked was Exhibit A in the deposition. The

question was ''outline or story," and the only way

it can be identified is to find out what Exhibit A is.

Mr. Selvin: You will find

Mr. Fendler: The answer is, "I really don't re-
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member." So, for all purposes I will stipulate that

it is either the [200] 7- or the 17-page.

Mr. Selvin : I think it is the 7, but in any event,

you are right. I think the "or" should be "of" in

that question. That is the difficulty.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as fol-

lows:)

"Q. Did you deliver them?

"A. I don't remember what happened to them.

It is even possible that the outline that was regis-

tered was in my handwriting, in which case there

would be no duplicate.

"Q. Did Dr. Wolff ask for copies'?

"A. I don't remember if he did or not.

"Q. Did you keep a copy?

"A. If I did it is in the material that Mrs.

Ivano has, but I very much doubt it.

"Q. Did you ask to keep a copy?

"A. No, I don't remember asking.

"Q. Did he ask you to return all the copies?

"A. No, he asked for and received only this

story as far as I can remember.

"Q. If Dr. Wolff did not ask for the copies, why

did you leave them with him?"

Mr. Fendler: I object to it as a conclusion.

Mr. Selvin : It may go out. [201]

The Court : All right.

(Whereupon counsel resumed the reading of

the deposition as follows:)
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''Q. Did you ever discuss with Dr. Wolff the

sale of the story?

''A. It was understood by us that Dr. Wolff

would try to sell the story." [202]

» *

*'Q. Did Dr. Wolff say anything to you about

the sale of the story?

^'A. If I remember rightly, Dr. Wolff felt that

he had connections whereby he could sell the story.

'^Q. Did he say that to you?

*'A. I am pretty sure he did.

''Q. Do you remember his remark or remarks'?

"A. No, I do not remember his remarks, but I

do know that otherwise I would have had my agent

market the story.

*'Q. Did you talk to Dr. Wolff about your agent

marketing the story?

"A. I don't remember doing that. [203]

''Q. You never discussed with Dr. Wolff the

marketing of the story?

"A. I have a vague recollection that Dr. Wolff

told me that he felt that he could dispose of the

story by some connections, or some influence or

something, and that is nearly always considered

preferable to the intervention of an agent.

*'Q. If Dr. Wolff told you he could sell or dis-

pose of the story, did you discuss your compensation

or participation in the proceeds with him?

''A. No, I did not discuss the money terms at

all with Dr. Wolff, but I remember my husband

talked to him about that.
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**Q. On what terms would Dr. Wolff sell the

story? There must have been some discussion or

some talk about compensation—do you remember

any discussion?"

Mr. Cohn: I object to the question on the

ground it is incompetent, irrelevant and immaterial.

The Court: Overruled.

(Whereupon counsel resumed the reading of

the deposition as follows:)

*'A. Not personal discussion; I only know my
husband had some discussion with him. Do you

want me to speak about that? I know the outcome

of that [204] discussion.

**Q. Did you ever discuss with Dr. Wolff the

common understanding which you referred to as a

Hollywood habit, of 50-50 for collaborators in the

sale of stories?

*'A. I don't remember even discussing that.

**Q. Did Dr. Wolff ask you to contact your

agent for the sale of the story?

"A. I don't think he did, I don't remember his

doing so.

''Q. Did you have any subsequent meetings or

contacts? A. Subsequent to what?

'^Q. Any meeting or contacts with Dr. Wolff

subsequent to the time you received the $10 cheque,

Plaintiff's Exhibit B?"
Which is now marked here 19.

*'A. I don't remember any subsequent inter-

views.
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**Q. Did you have any correspondence or other

written communication with Dr. Wolff?

*'A. Absolutely the only communication I have

had from Dr. Wolff personally and not through

lawyers was his telegram to me in Paris, when I

was here.

^'Q. Do you have that telegram?

"A. I sent the telegram immediately to my [205]

lawyer; the text of it I copied.

^'Q. You have a copy of that telegram but not

the original?

"A. I copied the text, but Mr. Bragin has the

original telegram. I have the copy here." [206]

* * *

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as fol-

lows :)

*'Q. Do you have in your possession in Paris,

or in the custody of Mr. Bragin, or Mrs. Ivano,

any other written communications which you re-

ceived from or which you sent to Dr. Wolff, Vic-

toria Wolf, or Mrs. Wolff? [209]

'A. No, none at all."
li

''Q. Have you in your possession any copies or

drafts of the story which you wrote, Swear Not by

the Moon?

*'A. You mean preliminary outlines, notes, etc.?

^'Q. Yes.

''A. No, I haven't. Naturally, at the Screen

Writers' Guild, at the registration bureau, there is
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the only preliminary outline that probably exists,

because I don't think I have one; when you asked

me I told you I had none.

^'Q. Do you have a notation, so that I can [210]

put it in the record, of the registration of the

story?"

Mr. Fendler: The rest of it

The Court : Has been covered.

Mr. Selvin: Except it connects up this docu-

ment.

Maybe the defendants concede that the one pro-

duced by the Guild is the document upon which Miss

Foulstone worked.

Mr. Fendler: I would stipulate that that is the

document which was deposited by her with the

Screen Writers' Guild. I never had the least doubt

about it.

The Court: There was an objection made to

Exhibit 16 and a lot of discussion about it; so that

the record will be clear, do both defendants with-

draw any objections to the introduction into evi-

dence of Exhibits 16 and 16-A, which came from

the inside of the envelope?

Mr. Cohn : No, your Honor. I will withdraw the

objection as far as the contents are concerned, which

I think is all that is material here.

The Court: Then we will go ahead, because

there is still objection to the envelope.

Mr. Fendler: I don't think your Honor has in

mind the nature of Mr. Cohn's objection, which

is a recital on the envelope

The Court: This deposition will cover some of
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that. We will go ahead and read it. I wanted to save

some time.

Mr. Fendler: We will stipulate that that is the

document [211] that Miss Foulstone deposited with

the Screen Writers' Guild on the date that it bears.

The Court: That is 16-A. But that doesn't solve

the objections to 16. Go ahead.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as fol-

lows:)

''Q. Do you have a notation, so that I can put

it in the record, of the registration of the story?

"A. The receipt for the registration is with Mr.

Bragin, but that is how it appears on the registra-

tion envelope (handing envelope to Mr. Barnard).

*'Q. Can you give us the registration number

and date %

"A. Yes—No. 27458; date of registration, No-

vember 15, 1944.

^^Q. And the title?

*'A. Title, Swear Not by the Moon.

"Q. Authors?

*'A. Authors, Elsie M. Foulstone and Erich

Wolfe, M.D."

The Court : The record will show that that is the

same material that appears on the envelope Exhibit

16, number, date, and the names of the authors.

Mr. Cohn: So stipulated.

Mr. Selvin: That is correct. [212]
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(Whereupon counsel resumed the reading of

the deposition as follows:)

*'Q. Did you have a bona fide belief in your

claim?"

Mr. Fendler: Just a minute. Objected to as in-

competent, irrelevant and immaterial, outside the

issues, self-serving; doesn't make any difference

what her beliefs were.

Mr. Selvin: Yes, we are establishing the bona

fides of the claim made on the question of reason-

able doubt.

Mr. Fendler: The question of the plaintiff's good

faith might be in question.

The Court: Overruled. [213]

(Whereupon counsel resumed the reading of

the deposition as follows:)

*'A. Certainly.

*^Q. Do you regard yourself as the coauthor of

the story?"

Mr. Fendler: Objected to as irrelevant, incom-

petent, and immaterial how she regards herself; it

is not any issue in this action; as being uncertain

with respect to whether it refers to Case History

or Swear Not by the Moon. I assume it means Swear

Not by the Moon.

The Court: Overruled.

(Whereupon counsel resumed the reading of

the deposition as follows:)

'^A. Yes, I do." :: :^
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Mr. Selvin: That is the end of the direct ex-

amination. [214]
# * *

Mr. Cohn : I will take it, if you want to ask the

questions.

Mr. Fendler: Question 48 on page 26.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as fol-

lows:)

*'Q. Prior to your meeting with Dr. Wolff on

the subject matter of a story, had you done any

work on a pre-fontal lobotomy ?

^'A. No, the doctor explained it to me.

'^Q. When did he do that?

^'A. When he mentioned his idea that he thought

it would form a dramatic basis since it changed the

personality of the patient. He thought there was

there the basis of dramatic action, and I thought

so too.

"Q. Did he mention to you at the time that the

basic idea had actually existed in his own personal

life?

'*A. I knew a good deal about his personal life

because a friend of mine was in the same rest home

as the first Mrs. Wolff ; but the doctor himself said

he had had a very tragic and intimate experience

of change of personality, so that he did feel it [215]

very keenly and he was deeply and personally in-

terested in that idea.

''Q. Was he referring at that time to his ex-

perience with the first Mrs. Wolff ?
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"A. I assume lie was.

*'Q. Did he ever mention that to be so?

*'A. Well, everybody knew it."

Mr. Fendler: We can skip to

Mr. Selvin : I think you had better complete that

subject.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as fol-

lows:)

''Q. Did he mention it to you at all?

**A. Whether he said specifically 'my wife,' I

don't remember but he did say he had personal ex-

perience which made this subject particularly in-

teresting to him."

Mr. Fendler: Shall I go further, or skip to 60?

Mr. Selvin: You can skip to 60, as far as I am
concerned.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as fol-

lows:)

"Q. At the very first meeting, what kind of a

story was it that Dr. Wolff told you he had been

thinking about? [216]

''A. He had been thinking about the tragic re-

sults of this operation and what it might mean to

two people who were married, one of whom had to

undergo such an operation.

*'Q. He discussed then the problem in terms of

a domestic situation?

''A. Yes. He explained the scientific side so that
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I would know what caused the change of person-

ality and what characterized the change of per-

sonality.

'*Q. Did he tell you at that time that he had

thought about such a story as being of interest to

the motion picture industry?

''A. That was the whole basis of our conference.

''Q. Did he give you an idea of the type of

people he wanted to have in the story?

*'A. The fictional characters'?

*'Q. Yes.

"A. Since his own experience was that of a

doctor he favored the idea of its being a doctor or

professional man of education and sensibility, who

would be deeply distressed by this event.

*'Q. Did he discuss with you the general lines

of a plot?

"A. A plot, no; we discussed the dramatic pos-

sibilities in general of such a situation and I [217]

said I would develop the story on that basis.

"Q. On what basis?

"A. On the basis of a married couple who ex-

perienced this tragic situation that there is a change

of personality induced in one of them.

*'Q. Did he explain to you what the change of

personality would be like? A. Yes, he did.

"Q. What did he say it would be like?

"A. He said it would, at least temporarily, make

such a person rather childish and irresponsible, so

that she would be a great burden on her husband.

''Q. Did he discuss with you whether the rela-
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tions between the husband and wife in such a story

would be affected by this personality change?

**A. But obviously the whole personality change

would involve a change in their relationship, because

a person who has suffered the operation instead of

being a normal adult person would be more or less

irresponsible.

''Q. Dr. Wolff explained that to you?

'^A. He explained that in explaining scientifi-

cally the results of such an operation.

''Q. Did he suggest to you how the story should

end? [218]

**A. We discussed that but we had an argument

about it at a subsequent conference on the later de-

velopment of the story.

^'Q. Did he discuss with you where the story

should take place?

"A. I don't remember his doing so.

*'Q. Did he discuss with you the possibility of

the husband having some other interest?

'*A. That I don't remember, it is possible but

I can't say exactly. It isn't really possible even

after a few months unless one has noted these things

down ; after a few years it is really impossible.

"Q. So you can't tell now whether or not your

story Swear Not by the Moon is entirely or par-

tially, or to what extent influenced by Dr. Wolff

and to what extent it was created by you ?

''A. It is practically impossible to distinguish

what I contributed and what he contributed. Apart

from his explanation of the lobotomy fact it is

difficult for me to say now *I thought this' and 'Dr.

Wolff thought that.' It is always difficult.
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**Q. The first time you saw Dr. Wol:ff he exposed

to you the general problems of the situation which

would result for a family in the case of a [219]

lobotomy operation? A. Yes.

''Q. How long after that first meeting did you

see Dr. Wolff again?

''A. I don't know what period of time elapsed,

but I don't think it could have been very long be-

cause from the first, when I became interested in

the idea I was very anxious to get something regis-

tered because, as I said before, lobotomy as a subject

was in the public domain, and I wanted to get it

registered before somebody else thought it would

be a good basis for a story.

'*Q. What did you register exactly?

^'A. What I registered to the best of my recol-

lection was an outline of the story as we planned

it after two or three conferences, in order to be

sure that the idea was protected.

"Q. Then you did not register the story directly

after your first meeting with Dr. Wolff?

''A. I don't remember exactly, I think there

may have been two conferences. At any rate, I

registered it as soon as I had something tangible

to register.

'*Q. Did you submit the outline which was reg-

istered to Dr. Wolff prior to registering it? [220]

''A. To be perfectly frank, I don't remember the

size of the outline or very much about it. It exists

there.

Q. You don't remember, then, whether you<<i
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showed it to Dr. Wolff, whether you showed him the

story outline prior to its registration?

*'A. I suppose I did.

*'Q. You are not sure, are you?

"A. If he didn't actually see it we certainly

talked it over. He probably saw the outline, I don't

know, I don't really remember. I am very vague

about the whole thing, because at that time my son

was at the war and I had other things on my mind."

Mr. Fendler : Now, I would suggest that we skip

another 40 or 50 questions and go over to ques-

tion

Mr. Selvin: I would like question 82 and the

answer.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as fol-

lows:)

'*Q. Mrs. Foulstone, in connection with your

preparation of the story outline, did you consult

any book or medical treatise?

''A. I read an article which the doctor gave me
to read, and I saw a psychiatrist, and his name

Mrs. Ivano will know, because she took me to [221]

him. There were things I thought I would like to

ask a psychiatrist about in connection with the re-

sults of this operation, and so I went to this

psychiatrist who was a friend of Mrs. Ivano, who

was a mutual friend of Dr. Wolff and myself."

Mr. Fendler : Now, I would suggest that we skip

over to question 104.
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(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as fol-

lows:)

''Q. Did Dr. Wolff ever tell you that this

scenario was unsatisfactory?'*

Referring to Plaintiff's Exhibit 17.

*'A. I told him myself that it was unsatisfactory

to me, because we had had this argument and I had

allowed myself to be overridden.
'

'

Mr. Fendler: And then I think that concludes

anything that we might want to bring in. [222]

* * *

The Court: The question isn't of overwhelming

importance, but I am not going to ask the questions

myself, because they [224] are the same sort of to

which objections were sustained on direct.

Mr. Fendler: We are not going to for that very

reason. The questions were objectionable and the

answers are even more objectionable.

We have offered all we desire in connection with

that question.

Mr. Selvin: My point is we are entitled to have

it as part of the cross-examination if I ask for it.

The Court : All right. The reporter will read into

the record questions and answers 107 through 110

on the court's motion.

Now, what is your objection?

Mr. Fendler: I want to make certain motions

with respect to the answers, which are wholly self-

serving, conclusions, opinions, not responsive to the

questions, and which purport solely to be a series
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of assumptions upon her part, and decisions upon

her part, which are wholly hearsay as to the de-

fendant Victoria Wolf, and are wholly hearsay as

to the other defendant, Erich Wolff.

The Court : Question 107

:

"Prior to the completion of this scenario, did you

personally ever have any conversation with Dr.

Wolff regarding compensation for you?"

Do you object to that? [225]

Mr. Fendler : No, sir. I am going to object to the

answer.

The Court: How about the first sentence, ''I

don't recall any definite conversation"?

Mr. Fendler: I move to strike the portion of the

answer following the word ''conversation" and

reading

The Court: You don't need to read it.

Mr. Fendler: Upon the ground stated.

The Court: If you want your record, I suppose

we do have to read it. The reporter can copy it in.

(The answer referred to by the court was

copied into the record by the court reporter as

follows:)

*'A. I don't recall any definite conversation, but

I do know that a very decided understanding must

have existed, because I sent my husband to change

that if possible for a different method."

Mr. Fendler: I move to strike upon the ground

stated that portion of the answer following the

word "conversation," which reads, "but I do know

that a very decided understanding must have ex-
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isted, because I sent my husband to change that if

possible for a different method."

The Court: The motion will be granted. The

answer, *'I don't recall any definite conversation"

will remain. [226]
* * *

Mr. Selvin: Cross-question 143: ''Did Dr. Wolff

at any time tell you that he was dismissing you

from the project? A. Why, no."

The Court: Go ahead. We want to get through

here and we will go to lunch.

Mr. Fendler: We might as well put in the next

one.

"Q. Did Dr. Wolff ever tell you that he was dis-

satisfied with the scenario ?

'*A. I was the one who expressed dissatisfaction,

I don't remember Dr. Wolff's expressing any."

Mr. Selvin: Then I will offer the redirect ex-

amination. [227] Redirect 1: ''With regard to the

story or outline which you registered, did Dr. Wolff

know what was in the manuscript that you regis-

tered ?

"A. I am sure he did. I wouldn't have registered

anything without his full knowledge; I am sure it

was registered with his full knowledge and con-

sent."

Mr. Fendler: I move to strike the entire answer

as a conclusion and opinion of the witness, and an

attempt on the part of the witness to state what

was in the mind of someone else. Furthermore, it

is self-serving.

The Court: Part of the second sentence may go
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out, ^'I wouldn't have registered anything without

his full knowledge. '

' That may be stricken. The rest

will remain in.

Mr. Selvin: That is all that I want. [228]

* * *

Wednesday, April 18, 1951—1:30 P.M.

The Court: Call the case.

The Clerk: No. 10526-C Civil, Loew's v. Wolff,

further trial.

Mr. Selvin: Ready.

Mr. Fendler: Ready.

Mr. Selvin: I have now the stipulation relating

to additional testimony of Mr. Monta. I shall ask

again, as the court prefers, either that it be filed or

marked for identification, because as part of the

case in chief I only intend at this time to offer

certain parts of the stipulation.

The Court: It will be filed.

Do you want to read into the record the parts, or

make a reference to them?

Mr. Selvin: Can I make the reference to them,

because it is rather lengthy?

I offer at this time the preliminary portions of

the stipulation, of course, appearing on pages 1 and

2, and then paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 14,

16, and 17.

I may say for the record that paragraph num-

bered 15 has been stricken from the stipulation. To-

gether with the documents attached, and identified

as Exhibits 1, 4, and 5.

I don't offer 2 and 3, because they are merely
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copies [232] of documents that are already in evi-

dence.

The Court: The exhibits 1, 4, and 5 will be re-

ceived in evidence and marked Plaintiff's 21, sub

1, sub 4, and sub 5.

Mr. Fendler: If your Honor please, the objec-

tions have been reserved as to each of these matters,

but the only objection I would like to make at this

time to any of the portions of the offered testimony

relate to a portion of paragraph 5 which appears

on page 4, line 6, reading:

*'After making the comparison, Mr. Monta was

of the opinion that, if access to 'Swear Not by the

Moon' was had by defendants herein, 'Swear Not

by the Moon' was sufficiently similar to 'Case His-

tory' to present at least a jury question with regard

to whether or not 'Case History' was copied from

'Swear Not by the Moon.' This opinion was also

conveyed to Dr. Erich Wolff on or about July 7,

1949."

With respect to that portion of the evidence we

object to it upon the ground that it is incompetent,

irrelevant and immaterial, outside of any issue in

this case ; it is self-serving, a conclusion and opinion

by a person who is not admitted to the bar of Cali-

fornia, and who would not normally be competent

to express a legal opinion as to the law of this State,

of which he is not a member of the State.

Mr. Selvin: May I explain that obviously this

is not offered for the purpose of including or even

in any way [233] influencing the court on the sub-

ject of whether there is or isn't similarity.



230 Loew's Incorporated vs.

The Court: It is an opinion which he conveyed

to Dr. Wolff.

Mr. Selvin: And which he held at that time,

going to the subject of his state of mind, which is

material to the state of mind of the plaintiff, which

is a corporate defendant. It is offered to prove state

of mind, really.

The Court: The objection is overruled. There

will be admitted into evidence, then, the preliminary

parts of the stipulation, stipulation entitled '

' Stipu-

lation Re Introduction of Testimony and Testimony

of Rudolf Monta," filed April 18, 1951. Pre-

liminary portions will consist of that on the first

page, and on the second page, lines 1 to 4. There

will be admitted into evidence, also, paragraphs 1, 2,

3, 4, 5, 6, 7, 8, 9, 10—1 to 10, inclusive, and 14, 16,

and 17.

* * *

Mr. Fendler: Did you offer 14?

Mr. Selvin: Yes.

The Court: Yes, he has.

Mr. Fendler: If your Honor please, I thought

that was reserved. Before 14 is admitted, may I

have the objection, [234] each and all of the objec-

tions heretofore made by me with respect to para-

graph No. 5 I hereby make with respect to that

portion of paragraph 14, which appears on page 10,

lines 4 to 10, inclusive. I believe that those objec-

tions included the objections as to hearsay, con-

clusion, self-serving [235]
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The Court: The objections are overruled on each

and all of the grounds asserted by counsel. Now, let

me read the document.

All right.

Mr. Selvin: I think Mr. Fendler and Mr. Cohn

will agree to this stipulation. I have discussed it, at

any rate, with Mr. Fendler. That Mr. Allen Sus-

man, if he were called to the stand and sworn would

testify that he is an attorney at law admitted to

practice in the Supreme Court of California, as-

sociated and has been since prior to the inception

of this law suit with the firm of Loeb and Loeb;

that in the year 1949, around the latter part of

August or the first part of September of that year,

I returned from a vacation, and during the first

week of September of that year requested him, Mr.

Susman, to make a study of and prepare a legal

memorandum on the rights of Loew's Incorporated

in respect of a controversy with Dr. Erich Wolff

and Miss Victoria Wolf, and that if it was his con-

clusion after that study that nothing to the contrary

was indicated, to prepare and cause [238] to be

served on those parties a notice of rescission. That

he undertook that assignment and worked thereon

from September 8, 1949, to October 4, 1949. That

around the 28th or 29th of September he had

actually completed his legal research, but had not

dictated or had typed a memorandum thereof, but

reported his conclusions to me orally, and at that

time then proceeded to bring about the service of

the notice of rescission by the plaintiff, which has

been established in this case.
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Are you willing to stipulate that Mr. Susman, if

called, would so testify?

Mr. Fendler: Yes.

Mr. Cohn: Yes.

Mr. Fendler: And coupled with that, that he

was not working from September 8th continuously

to September 28th, 1949.

Mr. Selvin: Unfortunately, like most of the

young men and some of the older men in our office,

they have to work on a number of matters, more or

less simultaneously.

The Court: The stipulation has been entered

into. It will be accepted.

Mr. Cohn: Yes.

Mr. Fendler: Yes.

Mr. Selvin: That is our case in chief, if your

Honor please. [239]

Mr. Fendler: Now, if your Honor please, we

desire to make a motion for nonsuit and/or dis-

missal as to the following causes of action

The Court: Is the motion made in behalf of

both defendants'?

Mr. Fendler: The motion is made on behalf of

both defendants, and I would like to specify the

following

:

The first cause of action specifically alleges that

the basic violation of the breach of the assignment

is that Elsie Foulstone acquired and retained a par-

tial ownership interest in and to the story, Case

History, which appears on page 3, lines 25-26, para-

graph 8 of the first cause of action.

The Court: Let me have that page, again.
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Mr. Fendler : Page 3, lines 25 and 26, paragraph

8 of the first cause of action, in which it is alleged

that the breach of the violation of the assignment

upon information and belief was the copying of

Case History from Swear Not by the Moon, and the

fact that Elsie Foulstone acquired and retains a

partial ownership in the story Case History.

We submit there is no evidence before this court

that Case History was copied from any story upon

which Foulstone worked, and there is certainly no

evidence that Foulstone acquired or has any owner-

ship interest whatever in Case History. On the

contrary, the judgment in evidence. Exhibit A at-

tached to the complaint, is a final adjudication [240]

that she has no property interest whatever.

We move to dismiss the second cause of action,

which incorporates by reference paragraph 8 of the

first cause of action to which we have just referred.

There is a total lack of proof or evidence to sup-

port

The Court: The same objection?

Mr. Fendler: Yes, sir.

The Court: All right.

Mr. Fendler: The third cause of action again

incorporates paragraph 8 by reference, paragraph

8 of the first cause of action, and alleges, further,

a failure of consideration by reason of a failure to

perfect title, which is totally lacking in evidence.

In fact, the only evidence is to the contrary, that

if there was any claim or defect in title, it has been

perfected by the judgment in evidence.

The fourth cause of action, we address the same
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motion to, by reason of the fact that it not only

incorporates paragraph 8 by reference, but in para-

graph 2, page 6, lines 1 to 3, specifically predicates

fraud upon the allegation that Elsie Foulstone

owned and still owns an interest in the story Case

History, which is referred to specifically by name

on line 27, page 5, as a result of claimed literary

contributions. And there is no evidence whatever

of fraud, no evidence that Foulstone h^s an owner-

ship interest, and the judgment is directly to the

contrary. [241]

With respect to the fifth cause of action, which

specifically alleges—it again incorporates paragraph

8 of the first cause of action, and then paragraph

2, page 7, lines 9 to 11, is predicated—this is the

mistake of law or fact that they entered into the

agreement with reasonable or mistaken belief that

the defendants were the sole owners or authors of

the story Case History.

And in paragraph 4, lines 29 to 31, that Case

History—they allege it is a mistake, because Elsie

Foulstone made substantial contributions to the

story Case History, was a coauthor thereof, and the

contentions of said Elsie Foulstone are true and

correct.

With respect to that, there is no evidence what-

ever that Elsie Foulstone ever wrote or had any-

thing to do with the writing of Case History. There

is no evidence that there was any copying of any

material from Foulstone, and we again respectfully

insist that they cannot contend that Foulstone is the

owner of any interest in Case History.
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The only evidence before us is the final judgment

between Foulstone and the Wolffs adjudicating that

Foulstone has no interest and is restrained from

ever at any time asserting an interest.

With respect to the sixth cause of action, it again

incorporates paragraph 8; with respect to the

seventh cause of action it again incorporates not

only paragraph 8 of the [242] first cause of action,

but the allegations with respect to fraud that Elsie

Foulstone now owns an interest in Case History

from the fourth cause of action.

If your Honor please, we respectfully urge the

motion for nonsuit and the motion for dismissal;

that upon this record there is a total failure of

proof of the identical allegation and the basic alle-

gation in each of these causes of action, which is

that Foulstone is the author and/or owner of Case

History.

The Court: I can't get away from this

thought

Mr. Cohn: Is your Honor intending to rule at

this moment"? Because I have some additional

grounds that I would like to state.

The Court: I wasn't intending to rule. I was

going to comment on the matter to assist in the

discussion. But go ahead and make your objection.

Mr. Cohn: I want to point out, in addition to

the grounds stated by Mr. Fendler, which largely

revolve around the effectiveness of the judgment

and the allegations in connection with the title, I

want to point out that even if the judgment be con-

sidered as not effective, there is no evidence of any
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collaboration agreement. Even Mrs. Foulstone's

testimony itself states specifically there were no

discussions concerning ownership in the property

itself. It was her understanding that there was a

general understanding [243]

The Court: Counsel, on that score, don't you

have to concede that there is ample evidence from

which this court could find that if there was any

ownership, it was—I don't know what the amount

would be, but a co-ownership f Can you escape the

fact that there are numerous items in the record

from which the court could draw the inference that

that was the relationship of the parties ?

Mr. Cohn : I think not, your Honor, and I would

like to be clear about it, so at least you will have

before you my point. One does not constitute one-

self a collaborator merely by adding to or revising

someone else's work. If that were true, I assure

you, your Honor, I would tomorrow be a collabo-

rator and a part owner in South Pacific or some

other work.

The Court: Some of the record shows that Miss

Foulstone testified that she suggested things and Dr.

Wolff suggested things.

Mr. Cohn: But she also testified that the extent

of her interest was an interest in the proceeds.

This is the point I want to make. If she has an

interest in the proceeds and only that, she does not

have an interest in the res, which is the product of

their joint work, if there was a joint work. It is

quite possible, and I have had experiences on which

I base this statement, for parties to work together,

{
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to make contributions jointly, and yet to have [244]

a product which belongs to one of them.

The plaintiff conducts itself this way all the time.

It has a lot of people employed by it, associated

with it, to make contributions, and who are entitled

to compensation in one form or another, but not to

become part owners.

Mr. Selvin: That is because their ownership is

expressly negated by their contract.

Mr. Cohn: I think you have to have a collabo-

ration agreement. You can't constitute yourself a

collaborator alone. You have to have the consent of

the other side. That is one point.

The other point I think relates to some of the

causes of action, and that is that it is affirmatively

shown by plaintiff's Exhibit No. 8, which I would

like to have for a moment, that on July 3rd after

full knowledge of Miss Foulstone's claim, and after

the interview with Dr. Wolff, after notice and

knowledge, they chose to demand performance of

the agTeement.

Now, your Honor, I want to call your Honor's

attention to a distinction between standing upon a

warranty of title and saying, "You have warranted

by paragraph No. so-and-so title. We have some

question about it. We assert there is a defect in

title, and we will allow you 30 days or 60 days, or a

reasonable time to repair that defect."

This is not what they did. They said, "We call

on you [245] under the terms of another para-

graph," which does not relate to title at all, but

simply gives them a right, an executory right, to
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enforce performance under a contract—this letter

which is written to Mr. O'Connor says, "You are

no doubt aware that as a part of the assignment to

Loew's, Victoria Wolf and Dr. Erich Wolff not

only made full and complete warranties and repre-

sentations of title," and so on, "but also agreed to

execute, acknowledge and deliver and/or procure

the due execution, acknowledgment and delivery to

Loew's of any and all further assignments and/or

other estimates which in the sole judgment and dis-

cretion of the purchaser may be deemed necessary

or expedient to carry out or effectuate the purpose

of intent of the assignment. The purpose and intent

of the assignment was, of course, to vest in Loew's

full and complete title in and to all rights in and to

the work in question.

"Accordingly Loew's has determined that it is

necessary and expedient in order to carry out or

effectuate the purpose and intent of the assignment

that Dr. Wolff and Miss Wolf procure the due

execution, acknowledgment and delivery to Loew's

of a quitclaim and release from Miss Elsie Foul-

stone which will have the effect of quitclaiming to

Loew's any and all rights in and to the work in

question which Miss Foulstone may claim to have

and which [246] will release Loew's of and from

any and all liability to her on account of any use of

that work which Loew's may make."

It is my contention

The Court : That they stood on the contract and

didn't rescind?
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Mr. Cohn: That's right. And they demanded

performance.

Mr. Selvin: Did we get the performance?

The Court: Do you think you reach that ques-

tion on a motion for nonsuit or dismissal, when all

intendments must be taken in favor of the plain-

tiff's case?

Mr. Cohn : Well, I believe so, your Honor, on the

basis of the record as it now stands, there is a

complete waiver, they have stood on the contract,

they have asked for performance under it, and as

far as the causes of action based upon rescission are

concerned, I think those causes are out the window.

I think that they have elected to stand on the con-

tract, and they have made a claim for performance

under the contract. Now, I know, your Honor, there

is at least one case in California, the name of which

escapes me at the moment, but I think I could lay

my hands on it, which says that when there has

been a warranty of title, and if the purchaser, the

vendee, chooses to give the vendor time within

which to perfect title, this does not itself constitute

a waiver of the right to rescind, if he stands on the

warranty, [247] although in that case, also, it is

held that he must give them reasonable time to per-

fect title, and two and a half years is not an un-

reasonable time. The point I am making is this was

not a reservation of the right to rescind under the

warranty of title. They did not say, ^'If you repair

this defect in your warranty, we won't rescind."

What they have said was, "You have obligated

yourself to do so-and-so, to procure these papers,
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and we stand on that, and we request you to pro-

ceed."

Mr. Selvin: May I ask Mr. Cohn one question •?

Mr. Colm: Yes.

Mr. Selvin: Assuming that to be true, and by

that action we waived any right to rescind for prior

defaults, is not the failure to perform under Section

7 sufficient failure of consideration to justify rescis-

sion on that ground, and is not that ground pleaded

in subdivision (b) of paragraph 8 of the first count

in our complaint ?

Mr. Cohn : If what you say is true, then certain

of the causes of action go out, and we then have to

discuss the question, because there are other causes

of action which are not founded on that.

Mr. Selvin: I assure you a judgment in our

favor on one cause of action alone will satisfy me.

Mr. Cohn : Then perhaps you can agree some of

the causes of action may go out, and we can save

some time. [248]

Mr. Selvin: No, I don't agree. I think we have

made a prima facie case on all of them.

Mr. Cohn: In the fourth cause of action there

was alleged fraud in the inducement. They were on

notice of the status of title and of the claim of title

in Miss Foulstone at the time they made the de-

mand.

The fifth cause of action is an action for rescis-

sion based on mistake.

Well, they were not under any misapprehension

on July 30th, unless it be a misapprehension that
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they had a better title than they knew. But this is

not the claimed ground of mistake.

The Court : Why do you say July 30th ?

Mr. Cohn: That is the date on which they sent

this letter, your Honor, this letter making a demand

based on contract. That is the date. And I say on

that day it was with full notice of whatever defects

there were in the status of the title.

I also want to state in so far as the breach of

warranty is concerned it is my conception of the

law that when you warrant title, there is no breach

of w^arranty until there has been eviction by para-

mount title. This has not been shown. I want to

state the ground now, and I will be prepared to

document that with sufficient cases.

This is not the law, I concede, if the warranty is

of [249] marketable title. Because as counsel for

the plaintiff will argue, and I will concede, there

is a vast difference between marketable title and

title in fact. Our contention is that this instrument

which the plaintiff drew does not contain any war-

ranty of marketable title, does not warrant that

there may not be a dispute about title. It does con-

tain a warranty of title, and the law is, I believe,

your Honor, that there is no breach of warranty of

title until there has been what the text writers call

an eviction by paramount title.

Mr. Fendler: I would like to add to the motion

specifically the following grounds, which I neglected

to do because I felt there was such a failure of

proof with respect to the establishing of any owner-

ship interest in Case History, as alleged.
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I want the record to be clear on these grounds

:

No. 1, in addition to those previously urged, there

has been an utter failure to show a rescission

promptly and diligently after notice and knowledge,

within the requirement of Section 1691, subdivision

(1) of the Civil Code. [250]

* * *

I would also like to add, in addition to all of the

other grounds made, the sixth and seventh causes

of action relate to alleged damages upon which there

is no proof, and which are in their essence a re-

liance upon a contract which plaintiff claims in the

other causes of action has been [251] rescinded.

And if rescinded of course is not in force or effect

and they cannot rely thereon. [252]

* * *

The Court: That is correct. What about the

contention that you haven't proved your damage

under the sixth cause of action as to breach of war-

ranty, or your damage under the seventh ?

Mr. Selvin : I think the purpose

The Court : What do you call your seventh ?

Mr. Selvin : That is damages for fraud.

For the purpose of the motion for nonsuit, at

least, we have evidence that the court could infer

that the story was valueless ; that with the outstand-

ing title we could not have used it. [253]

The Court : Unless you paid $15,000 for it.

Mr. Selvin : It may be that on the final wind-up

your Honor will decide that that inference is of

very little probative value, but for present purposes
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I think it is enough to defeat the motion for non-

suit, even as to those causes of action.

The Court: All right. I don't care to hear from

you further.

This is on a motion for nonsuit or dismissal. All

intendments are in favor of the plaintiff. It doesn^t

mean that I make any findings on this matter, ex-

cept giving the plaintiff all possible intendments in

its favor, there is a prima facie case made, in my
opinion. Motion for nonsuit and dismissal is denied

as to each of the causes of action, denied on all the

grounds urged by both counsel.

Mr. Cohn: If the court please, I think to pro-

tect our record at this point we should move to

strike the various evidence and exhibits which w^re

admitted under the reserved ruling, as it were, al-

though that wasn't it.

The Court: I will deny your motion, again re-

serving to you your right to make it at the con-

clusion of the case.

These matters that I have taken under submission

go pretty much to the heart of this case, and I

prefer to rule on them finally at the conclusion of

the case.

Mr. Cohn : I think we had to have that ruling if

we were [254] going to go into the merits of the

title.

The Court: That motion is made on behalf of

both defendants.

Mr. Fendler: And denied without prejudice?

The Court: And denied without prejudice. [255]
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The Court: Do we have more than one draft of

Case History"?

Mr. Cohn: No, your Honor. We have one draft

of Case History. But as a result of the work of

Mrs. Wolf there were two prior drafts, one called

Brainstorm, and the other called Through Narrow

Straits.

The Court: Which aren't in evidence?

Mr. Cohn: Not in evidence at this time, your

Honor.

The Court: All right.

Mr. Fendler : And the word '

' draft '

' is

The Court: Is not an artful word?

Mr. Cohn : It is not an artful word.

Mr. Selvin: I was wondering when you were

going to try to reconcile that theory with your

theory.

The Court: The court again confesses its ignor-

ance. What word should I use ?

Mr. Cohn: Version.

Mr. Selvin: Version, I think, is an excellent

term. [257]

The Court: You are as bad as patent lawyers.

All right, version.

Mr. Cohn: Your Honor is aware, of course, of

the suit in the Superior Court and its outcome. That

is already in evidence. What we will additionally

put in evidence is a stipulation affecting discussions

between myself and Mr. Susman, in effect, request-

ing them to appear and to defend or to assist in

the defense of the suit in the Superior Court.

There is one additional fact, and I will be
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through, and that is that Dr. Wolff who early in

April brought the information to Mr. Pines, who
was the friend of Mrs. Foulstone

The Court: Husband?

Mr. Cohn: Not at that time, I don't believe. But
I may be wrong.

(Continuing) : that they had sold the story

Case History.

I think it is important, because it indicates com-

plete innocence, complete absence of any guilty

knowledge, because it was he who brought about the

voluntary disclosure.

The Court ; Do you intend to proceed with your

defense separately, or together ?

Mr. Fendler: Probably together, your Honor.

While counsel is getting the stipulation that he

has referred to, I should like to offer in evidence

the interrogatories addressed to Loew's Incorpo-

rated, and the answers thereto, which were verified

by Rudolf Monta on April 2nd, [258] 1951.

I don't know, your Honor, what the usual prac-

tice is. I have filed interrogatories addressed to

Loew's Incorporated, and Loew's Incorporated has

filed a written answer thereto. Is it proper practice

to offer both documents in evidence, or to read the

questions and answers?

The Court : I think it would be sufficient to offer

them in evidence. Can we identify them by the date

that they were filed ? There is only one set of inter-

rogatories ?

Mr. Fendler : There is

The Court: You refer now to a document en-
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titled, ''Interrogatories to Be Answered by the

Plaintiff Loew's Incorporated or Any Officer

Thereof," filed by Mr. Fendler with this court on

March 8, 1951?

Mr. Fendler: Yes, if your Honor please. And
the answer filed by Loew's Incorporated, verified

April 2, 1951, filed April 2, 1951, which is the next

to the last document in the file.

Mr. Selvin: May I make an observation?

Mr. Fendler: Yes.

Mr. Selvin: Upon the interrogatories which are

thus offered is the interrogatory 6, which asks for a

written list of the pictures started or to be started

during the fiscal year September 1, 1948, to August

31, 1949, I think that should be. It appears here

1941. [259]

Mr. Fendler: That should be 1949.

Mr. Selvin: That appears on page 2, line 16 of

the answers.

Upon the same assumption that the latter

date

The Court: Page 2, line 15 of the interroga-

tories ?

Mr. Selvin: I misspoke myself. That was a

mistake which appeared in the interrogatories. It

is corrected here.

The answer continues:

"Upon the assumption that the latter date is

intended to be August 31, 1949, and that the list in

question is the one entitled ' Pictures Started in Our

Fiscal Year From September 1, 1948, to August 31,

1949,' the answer is yes."
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Then we go on to interrogatory 8, in which there

is a list of a very large number of pictures, and the

same thing is true in interrogatory 11, giving the

date of purchase of the particular stories. And
again in interrogatory 14.

There are probably involved there some 50 or 100

motion pictures with respect to dates of purchase

and starting dates of production. I don't see any

relevancy of that to this law suit, but I make this

observation, instead of a formal objection, for this

reason: the stipulation which we prepared with re-

spect to Mr. Monta, your Honor will remember that

I did not offer as part of our case in chief para-

graphs 11, 12 and 13, which contain explanations of

or reasons why [260] there were delays of one sort

or another between the purchase of the story and

the commencement of production of a large number

of motion pictures. Mr. Pendler indicated this

morning that if those paragraphs were offered,

there would be about an hour's argument, so pre-

sumably he must think that that issue or question

is irrelevant to this law suit.

Mr. Fendler : No. I will stipulate that

Mr. Selvin: I am not asking you to stipulate to

anything.

The Court: Just a minute. Finish your state-

ment, Mr. Selvin.

Mr. Selvin: I am not asking you to stipulate to

anything, Mr. Fendler. You know, after long ex-

perience, Mr. Fendler, that when I want a stipula-

tion from you I ask for it.
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The Court: Proceed with your statement with

reference to the interrogatories.

Mr. Selvin: My point is whether Mr. Fendler

intended so, or not, he indicated there were serious

objections to the evidence contained in our stipula-

tion in respect of it, and I say the subject is im-

material, irrelevant, not within the issues, and I

make that objection at this time.

Mr. Fendler: Now I will stipulate that the

paragraphs referred to by Mr. Selvin in Monta's

stipulated testimony may be deemed to be in evi-

dence. [261]

Mr. Selvin: I haven't offered it in evidence yet,

and I don't accept the stipulation at this time.

If this issue is gone into, then what evidence I

will offer will be up to me in rebuttal.

The Court : The question now is do you contend

that the answers to these enumerated interroga-

tories mentioned by Mr. Selvin, listing these various

pictures, is material evidence ?

Mr. Fendler: I do, and I will state the reason.

The Court: The objection of Mr. Selvin is over-

ruled, and all the interrogatories of March 8, 1951,

filed that date, and the answers of April 2, 1951,

filed that date, will be received in evidence.

What is your desire in this matter—to read the

questions and answers, or just let them be in evi-

dence and let the court look at them ^

Mr. Fendler: Just deem it in evidence and the

court may consider it at any time, if that is satis-

factory.
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The Court: Are there any particular ones you

want to call to my attention ?

Mr. Selvin : As far as I am concerned they may
be deemed in evidence by reference to the originals

in the file of this cause.

The Court : That will be the order, with the per-

mission of either party to call the court's attention

at any time to [262] any particular interrogatory

they deem pertinent. [263]

* * *

Mr. Fendler: I ask that the clerk be instructed

to, by stipulation of counsel and order, if that is

satisfactory, your Honor, to insert by interlineation

at page 7, line 25, of the answers to the interroga-

tories, following the words '

' Deborah Kerr, as star,

was assigned," striking the words "on or about

July 1, 1949," and substituting the words **prior

to April 15, 1949."

May that be stipulated, Mr. Selvin ?

Mr. Selvin: Yes, if you say "shortly prior

thereto," or say, "On or about April 16th."

Mr. Fendler: It says "took place prior to April

15th."

Mr. Selvin: All right.

The Court: The order will be made striking

those words and inserting the words "April 15,

1949." [264]

Mr. Fendler: Do we have the stipulation yet as

to Deborah Kerr's pictures?

Mr. Selvin: Since I didn't go back to or call

the office, I don't have it, but we will have it in the

morning for you, I am quite sure.



250 Loew's Incorporated vs.

Mr. Fendler: Do we have the stipulation at this

time that there was no assignment of a writer, star,

director, or any other work done of any character

at the studio in connection with this picture after

the 16th day of April, 1949?

The Court: That was made yesterday, but I

think it was the 18th.

Mr. Selvin : It was made this morning or yester-

day, it was suggested, and I think we finally agreed

on it this morning.

Mr. Fendler : That stipulation is of record 1

Mr. Selvin: It is in there. You will remember

that I reserved the right to show what the reasons

for that situation were, and which I will do.

The Court: Was it April 18th or 16th <?

Mr. Selvin: The week ending April 16th, I be-

lieve it was, 1949.

Mr. Fendler : Very well. Mrs. Wolff.

We have one more stipulation first, your Honor.

' Mr. Cohn : This is a stipulation [265]

Mr. Selvin : One other comment on that stipula-

tion, too. That Gottfried Reinhardt assignment as

producer persisted beyond April 16th.

Mr. Fendler: But no compensation was paid to

him in connection with this picture at any time ?

Mr. Selvin : He received his regular weekly com-

pensation. He was on salary.

Mr. Fendler: Do you contend Mr. Eeinhardt

was receiving compensation from Loew's Incorpo-

rated for work on Case History at any time follow-

ing April 16th ? Do your records so show %

Mr. Selvin: I will stipulate that Mr. Reinhardt
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was receiving his regular weekly compensation as a

producer; that he was assigned as a producer of

Case History; that no part of his salary was

charged to the production or proposed production of

Case History.

The Court : After April 16th ?

Mr. Selvin: After April 16th.

Mr. Fendler; So stipulated.

The Court: That is the way I understood the

stipulation.

Mr. Fendler : I just wanted it to be clear.

Mr. Cohn: I now offer this stipulation, if the

court please. You know which one it is?

Mr. Selvin: Yes.

The Court: There has been filed with the clerk

today, [266] April 18th, a document prepared by

Morris E. Cohn, entitled *' Stipulation of Facts,"

consisting of two and a half pages, dated April 16,

1951.

Proceed.

Mr. Cohn : Does your Honor wish that to be read

in evidence %

The Court: It will be filed and considered in

evidence, the stipulation filed April 18th and dated

April 16th, heretofore referred to.

Mr. Cohn: Thank you.

Mr. Fendler : Mrs. Wolff.
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VICTORIA WOLFF (WOLF),
a defendant herein, called as a witness by and on

behalf of the defendants, having been first duly

sworn, was examined and testified as follows:

The Clerk: Please state your full name.

The Witness: Victoria Wolff.

The Clerk: With two f's?

The Witness: Two f's, yes.

The Clerk : Do you want to indicate whether the

witness is for both defendants, or not *?

Mr. Fendler: Called on behalf of both defend-

ants. Is that correct?

Mr. Cohn: Yes. [267]

Direct Examination

By Mr. Fendler

:

Q. How long have you spelled your name with

two f's? A. Since September 9, 1949.

Q. That was when you married Dr. Erich Wolff,

is that correct? A. Yes.

Q. Now, prior to that time you spelled your

name with one f, is that correct ? A. Yes.

Q. That is because you had previously been

married to a former husband, whose name was

spelled W-o-l-f , is that correct ? A. Yes.

Q. What is your business or profession?

A. I am a writer.

Q. A professional writer? A. Yes.

Q. For how many years have you engaged in

that profession? A. Twenty years.

Q. You are a United States citizen?

A. Yes.
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Q. And you have been in the United States for

some considerable period of time? [268]

A. Ten years.

Q. Your original writing, then, was abroad, is

that correct % A. Yes.

Q. In what countries and in what languages?

What countries did you do your writing in and in

what languages have your works been published or

produced?

A. I wrote for three years for German news-

papers, then I went to Switzerland and was em-

ployed by the Swiss newspaper, leading newspaper,

Baslernationalzietung. I wrote about four novels

in Switzerland.

Q. You are testifying that you had written four

novels when you were in Switzerland, is that cor-

rect ?

A. In Germany, two; in Switzerland, four; and

later on two abroad here in the United States.

Q. Were your novels translated into any other

language than Swiss and German ? A. Yes.

Q. In what other languages ?

A. In French, Swedish, Danish, Dutch, and

English.

Q. Have you ever done any other writing be-

sides the six or eight novels that you have de-

scribed? A. Yes.

Q. What other writing have you done ?

A. Well, I was employed by two newspapers for

the period [269] of about 10 years, and I did all

kinds of feature writing, which you had to do in
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Europe, and I did every Saturday a column, and I

was sent abroad for trips and reported from trips.

Q. I didn't understand what you said after you

said you did the column every Saturday.

A. I was sent abroad twice a year from the

Swiss newspaper, and I gave reports from trips. I

was sort of traveling reporter.

Q. I see. In addition to your newspaper work,

your columns, your feature writing, your novels,

what other writing, if any, have you done %

A. Here in the United States, screen writing.

Q. Screen writing % A. Yes.

Q. Have you ever sold any stories, original

stories written by you for the screen %

A. Six of them.

Q. Six stories? A. Yes. [270]

* * *

Q. (By Mr. Fendler) : You refer to having sold

motion picture stories for the screen, is that correct ?

A. Yes.

Q. Were any of those stories sold to major

studios ? A. Yes.

Q. What were the major studios'?

A. Mostly to 20th Century-Fox Studio.

Q. Have you also in this country written for

what are called the Slick Sheet magazines ?

A. For magazines, yes.

Q. Such as the Cosmopolitan magazine?

A. McCall's and Today's Woman, Life Story

Magazine.



Erich Wolff and Victoria Wolf 255

(Testimony of Victoria Wolff [Wolf].)

Q. Cosmopolitan? A. Yes.

Q. Have some of your novels also been sold for

screen writing, that is, for transposition to the

screen ? A. One.

Q. One of them? [272] A. Yes.

Q. That was what title?

A. The White Evening Dress.

Q. Is there also another novel, Spell of Egypt?

A. Yes.

Q. For how long a period of time have you been

acquainted with Dr. Wolff? A. Since 1943.

Q. Did you first make his acquaintance profes-

sionally ? A. Yes.

Q. That is, you consulted him in his capacity as

a doctor, is that correct? A. Yes.

Q. When is the first time that Dr. Wolff ever

discussed with you, if he did so, the preparation of

a story having to do with an operation known as a

pre-fontal lobotomy? A. At the end of 1943.

Q. And when you speak of the end of '43, do you

refer to the month of December, or to sometime in

the fall of the year? A. I think it was fall.

Q. Was that the first time that you had heard

about a pre-fontal lobotomy operation?

A. The very first time.

Q. Were you at his office or where did the meet-

ing take [273] place, if you recall ?

A. No, I was in the hospital.
I

Q. You were in the hospital ?

A. I was in the hospital.

Q. And you were being treated there as a pa-
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tient, or were you there for some other purpose ?

A. I was a patient in the hospital.

Q. You were a patient? A. Yes.

Q. You were a patient of Dr. Wolff's at that

time ?

A. Dr. Wolff was a consulting doctor. I was

operated on by a surgeon.

The Court: You didn't have a lobotomy per-

formed on you, did you ?

The Witness : Not yet. But I witnessed one.

Q. (By Mr. Fendler) : While you were lying

there helpless in a hospital bed did Dr. Wolff expose

you to his narrative of a pre-fontal lobotomy oper-

ation ?

A. He did, and it was very helpful. It made me
forget what I went through.

Q. Now, will you state what you can recall about

what he told you at that time in the fall of '43 ?

Mr. Selvin: I assume this is offered merely to

prove the fact of the conversation, and not the truth

of any of the things said or recited f Because if the

latter is the purpose, [274] then I will object to it

as hearsay, as far as the plaintiff is concerned.

Mr. Fendler : It is directed to show the origin of

the story Case History and will be part of a chain

of events and incidents leading up eventually to

Case History.

Mr. Selvin: I understand. It is offered, as far

as the conversation is concerned, under the verbal

act rule ?

Mr. Fendler: That is correct.
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Q. (By Mr. Fendler) : Do you have the ques-

tion in mind, Mrs. Wolff ? A. Yes.

Q. You may now proceed to answer it.

A. Dr. Wolff told me about this operation in it-

self, a cure for melancholia, which is able to take

the despondency of the patient away, however trans-

forms him in a different being, and he showed me
certain pages of a medical journal and told me that

he was very interested in this problem for personal

reasons.

Q. He was interested in the problem for per-

sonal reasons'? A. Yes.

Q. Did you have any knowledge at that time as

to the situation which had existed between himself

and his first wife Katherine? A. Yes. [275]

Q. And were those the personal reasons to which

you refer? A. Yes.

Q. Did you discuss with him the subject of

whether or not you would be willing to undertake

the writing of a story based on that premise at that

time"?

A. It didn't get that far yet, because I was sick,

I couldn't write then.

Q. Is that what you told him %

A. He did not ask me directly, ''Will you write

it for me'?" because he knew

Q. Not because he knew. He didn't ask you to

write at that time %

A. He didn't ask me specifically. I felt it, but

I was sick and I didn't write it. And afterw^ards

I knew that I had to finish my novel.
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Q. Did you have a further conversation with

Dr. Wolff upon the subject of a story at some later

time ? A. Yes.

Q. How much later? A. Often.

Q. When is the first time that you had a conver-

sation with him on that subject after October of

1943'?

A. It was in the beginning of '44, and it was

again in the end of '44. [276]

Q. Well, now, when you speak of the beginning,

do you refer to the first month, January ?

A. After I came back, I was in New York for

a couple of weeks, and after I came back, yes.

Q. When did you have the conversation with

Dr. Wolff in January of 1944 on this subject?

A. I think it was in my house.

Q. Now, will you relate the conversation you

had with Dr. Wolff at that time stating as nearly

as you can what he said and what you said, with-

out telling me ^hat you felt about it? Put, it as

much as possible in your words and his own.

Mr. Selvin : Just a moment. I assume that this

and all other conversations to be testified to, which

were out of the presence of the plaintiff or any rep-

resentative of the plaintiff, are subject to the same

understanding as the prior?

Mr. Fendler: So stipulated, for the same pur-

pose.

Mr. Selvin: Thank you.

The Witness : I cannot remember the exact con-

versation, naturally, it is too long ago, but I re-
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member the essence of the conversations. There

were many. It was always the same. Dr. Wolff

felt very deeply attached to the subject of a story

written about pre-frontal lobotomy and a husband

who was married to a woman who had to undergo

such an operation, and his hesitation whether he

should permit the [277] operation in the first place,

and afterwards his problem how to live with a

woman who is basically a changed woman to the one

he had married in the first place.

Q. (By Mr. Fendler) : In this conversation of

January, 1944, did Dr. Wolff describe this sequence

of incidents to you ? A. Yes.

Q. Did he describe them as an actual situation,

that is, as related to possible occurences in his life,

or did he describe them to you as a fictional base for

a story, or as both f

A. I think they were mixed, both, yes.

Q. What if anything was said in January of

1944, upon the subject of your reducing this to

writing? A. I did not write it at that time.

Q. State what was said at the conversation on

that subject, as best you can recall.

A. Dr. Wolff did not press upon me to write it,

but he sort of hinted that I should write it, and I

couldn't, because I was not through with my novel,

and I did not write it. And I felt that the story,

the way he told it to me, was not in the way that

I could write it the way he wanted it.

Q. Now, when you speak of the story that he

told to you, will you, as nearly as you can now re-
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call, relate that in the way that he related it to you,

that is, in story form at that [278] time.

A. Yes.

Q. Now, will you do that and take your time,

please ?

A. Again he said the same thing as before. The

situation is a doctor married to his former assist-

ant, a nurse, probably, or assistant in a laboratory,

a very sound and basically normal person. The two

are married, and after the marriage something hap-

pens; either the birth of a child, which brings her

into a melancholic state, or a stillborn child, or an

accident. He wasn't quite sure which he wanted to

choose. Anyhow, his wife changes into a different

person, she becomes melancholic and unhappy. He
tries different treatments, orthodox treatments, and

they all fail to produce any results. At that time

the doctor read about—the doctor in the story,

which was probably, also, the doctor who told it to

me
Q. You are relating what he told to you ?

A. The doctor was reading the first report about

a pre-frontal lobotomy, which was reproduced in the

journal of the A.M.A.

Q. Did he show you the clipping ?

A. Yes, he brought me the book.

Q. Or the magazine, whichever it might be?

A. Yes, magazine. The operation was upon the

doctor's conscience, and he didn't know whether he

would have to press [279] this operation upon his

wife, whether he should be for it or against it; but
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finally as there was no other choice he has to decide

for the operation, and the operation is performed,

and he suddenly finds himself married to a different

woman. Because, at that time, in '44, the operation

was very much in the beginning stage, and the out-

come was very dubious. And, in fact, at the time

when I read the material the deaths which occurred

after the operation was about 25 per cent.

Q. Confine yourself to what he told you in Jan-

uary of 1944.

A. He told me that. Because it was a very diffi-

cult factor for a husband to decide, Shall I have my
wife operated on? And the death factor was 25 per

cent.

Q. Did you say 25 per cent fatal or 25 per cent

successful ?

A. 25 per cent fatal. But there was no other

choice; the operation is performed, the doctor is

married to a child. He constantly referred to the

situation, now, here is a husband who is married to

a woman who has become his child. Now, what to

do with such a situation.

I thought it was a very interesting thing, but it

should be written in a novel, probably, and would

take a long time to develop it, and we left it at that.

Q. I want you to be as specific as you can, Mrs.

Wolff. [280] What did he say to you upon the sub-

ject of whether or not you were to do anything with

this, or if you were, what you were to do with it?

A. He asked me if I would write it.

Q. Write it for what purpose ?
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Q. Write it for him. Write it down for him as

a story.

Q. When you say write it down as a story—for

publication as a short story, for publication as a

novel, or for what purpose, if any ?

A. He did not mention anything specifically,

short story or a novel. I said it should be a novel,

but I have no time to elaborate on a novel now. But

Dr. Wolff wanted the story written the way he had

it in his mind.

Q. You say the way he had it in his mind; do

you mean the way he related it to you %

A. Yes.

Q. You told him at that time that you would or

would not do it ?

A. I cannot do it right now, I said.

Q. And the reason you gave was that you were

working on another novel, is that what you testified

before ? A. Yes.

Q. When was the next time you had any conver-

sation with Dr. Wolff on the subject of this story

that he had related [281-2] to you, or the writing

of it?

A. When I came back from New York the same

year, the end of the year, '44.

Q. During what months of the year 1944 were

you in New York %

A. I guess it was October, probably the end of

September or beginning of October, till before,

shortly before Christmas I came back.
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Q. From the end of September until close to the

end of December, is that correct ?

A. Yes, or October, I am not quite sure. Maybe

the beginning of October.

Q. But you can testify definitely that you were

not in Los Angeles between the 15th of October and

the 15th of December, 1944?

A. I was not in Los Angeles. I had business with

a publisher in New York.

Mr. Selvin: Will you try, Mr. Fendler, please,

to keep your leading down to a minimum when you

get to the subject of these conversations? I haven't

objected, but you have been leading the witness

pretty well. I am asking you to keep it to a minimum.

Mr. Fendler: I think I was going by previous

testimony, which will appear in the record. How-

ever, I will not lead the witness. [283]

Q. (By Mr. Fendler) : Did you complete your

business in New York prior to Christmas of 1944?

A. Yes.

Q. When you completed your business there,

what did you do then ?

A. I came back to have Christmas with my chil-

dren here in Los Angeles.

Q. After you returned to Los Angeles shortly

before Christmas of 1944, did you have a further

conversation with Dr. Wolff upon the subject of

pre-fontal lobotomies, story-wise or otherwise?

A. Yes, I had.

Q. Where did you have your next conversation

with Dr. Wolff after you returned to Los Angeles?
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A. In my house.

Q. And who was present at the time besides

yourself and Dr. Wolff ?

A. Probably my children. They were sick. That

is the reason why he came.

Q. Was this before or after Christmas of 1944"?

A. It was around Christmas. Probably after

Christmas, I guess. After Christmas.

Q. When you say probably, do you mean
A. I am not quite sure whether it was before or

after. Around Christmas time, let's say, [284] vaca-

tion time.

Q. Whenever you say '^ probably" do you mean

that is your best recollection, is that correct?

A. Yes.

Q. Now, will you state the substance of the con-

versation you had with Dr. Wolff at the time you

stated •?

A. Well, he asked me again, or told me again

this pet subject of his, pre-fontal lobotomy, and the

situation which arises between a husband and his

wife who had been operated on. The same story as

he told me before.

The Court : He had kind of an obsession on this ?

The Witness: It was an obsession, your Honor.

It was really, it was.

Q. (By Mr. Fendler) : All right, Mrs. Wolff.

When he told you the story in December of 1944,

were there any details or characters or incidents

added by him at that time to what he had previously

told you in January of '44 ?
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A. No, nothing was added or taken away. It was

again the husband, the wife, the operation, the deci-

sion whether the operation should be made, later

on a decision to be faithful to that wife, or not. The

same topics and objections as before.

Q. As you related it, the doctor in the story has

a succession of problems, is that correct?

A. Yes.

Q. His first problem is whether to perform the

operation, [285] which may be fatal ? A. Yes.

Q. And which will almost certainly change the

personality? A. Will certainly change.

Q. Then the second problem he has in the story,

that having performed the operation and having

gotten the wife with the changed personality, what

to do with her, is that correct? A. Yes.

Q. And what to do with his own life, is that

correct ? A. Yes.

Q. When he again brought up the subject, what

did he say about what you should do ?

A. He asked me whether I would write it for

him.

Q. When he asked you about that, was there any

mention at that time as to the purpose of the writ-

ing or what would be done with the writing after it

was completed?

Mr. Selvin: Where are we now, December

of '44?

Mr. Fendler : Yes, December of '44.

The Witness : He did not mention anything, no.

Nothing was written yet, and then I said I will
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write it for him. And I wrote it the way he wanted

it, and it was a story which I called Through Nar-

row Straits.

The Court: When did you write thaf? [286]

The Witness : I wrote the story in the beginning

of '45.

Q. (By Mr. Fendler) : I show you a manu-

script which is entitled "Through Narrow Straits,

Original Story by Erich Wolff, M.D.," which bears

at the bottom in ink a notation ''Registered with

Screen Writers' Guild March 15, '46," at the top

the initials of the notary who took your deposition

at Mr. Susman's office sometime last year, I believe,

and which is a manuscript of some 26 pages, and I

will ask you whether that is the manuscript to which

you last referred in your testimony ?

A. Yes. May I add something? This story was

—Through Narrow Straits was lying around at

home a couple of months, and I changed it a couple

of times according to Dr. Wolff's advice, and finally

according to his wishes it was finally registered

in '46.

Q. Was anything said by you and Dr. Wolff at

any time in either 1944 or 1945 or 1946 upon the

subject of the credit on the story for authorship?

A. Nothing specifically was said. I considered

this Through Narrow Straits, and still consider it

today, as Dr. Wolff's story, and I had nothing

added, and if I may be frank, I didn't like it, not

at the time, nor today. And the whole thing was

not up to my usual standard of writing. Whatever
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Dr. Wolff would have done with it would have been

0. K. with [287] me. I didn't want to be mentioned.

Q. You didn't want to be identified with it?

A. No.

Mr. Fendler: We offer this in evidence as De-

fendants' Exhibit next in order. It is the same docu-

ment which was marked on the deposition Exhibit

D, for identification.

The Court : Admitted next in order.

The Clerk : Defendants ' Exhibit C.

The Court : C, in evidence.

(The document referred to was marked De-

fendants' Exhibit C, and was received in evi-

dence.)

Mr. Selvin: Is this a good place for a short re-

cess, as far as you are concerned, Mr. Fendler?

Mr. Fendler: It doesn't make any difference to

me.

The Court : This is a good place.

(A recess was taken.)

Q. (By Mr. Fendler): Now, Mrs. Wolff, I

think you testified that you told Dr. Wolff you

didn't like the story after you had completed

Through Narrow Straits, is that correct ?

A. Well, probably not so abruptly. I said it is

his story, and I have not much to do with it, and

here it is.

Q. Did you ever attempt to do anything with it,

market it, or anything of that sort ? A. No.
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Q. Did he ever ask you to ^ [288] A. No.

Q. When is the next time that you had any

further conversation with Dr. Wolff upon the sub-

ject of preparing a story based upon a pre-fontal

lobotomy operation'?

A. Next time I approached him. If I remember

correctly, we had seen a movie together, Spellbound,

a psychological movie, and I guess it was in '46,

and I said to the doctor, "If you are still interested

in your pet idea, and you would let me handle it in

a way so that I feel it is more or less presentable

and more my story than yours, then I would like to

start again. I have a new angle to the story and a

new ending."

Q. What did he say to that %

A. Yes, he was agreeable to the idea.

Q. Did you then commence the preparation of

another story based upon the pre-fontal lobotomy

operation which you called Brainstorm ?

A. Yes.

Q. I show you a document which bears on its

title page the title "Brainstorm, by Dr. Eric Bau-

man as told to Victoria Wolf," consisting of some

36 typewritten pages, and enclosed in a manuscript

cover which has on the inside of the front cover,

"Submitted by Nat C. Goldstone," and I will ask

you whether that is the work to which you have re-

ferred in your last previous answer? [289]

A. Yes, it is

Mr. Fendler: We offer that in evidence as De-

fendant's Exhibit next in order.
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The Court: Defendants' D in evidence.

(The document referred to was marked De-

fendants' Exhibit D, and was received in evi-

dence.)

Q. By Mr. Fendler : Now, how long a period of

time did you work on the development and creation

of this story Brainstorm ?

A. About three months.

Q. Did you ever have any discussion with Dr.

Wolff upon the subject of the sale of the story or

the interest that you or he respectively might have

therein? A. Yes.

Q. When was that conversation with respect to

before or during or after the completion ?

A. After I had completed it.

Q. Where was the discussion ?

A. Where was the discussion ?

Q. Yes. A. In my house.

Q. What was the substance of it? What did he

say and what did you say ?

A. I said the story is now completed to my satis-

faction at the present time, and if he would be

agreeable to the idea I would show it to my agent.

Well, he wanted to know who the agent was, and

I told him Mr. Nat Goldstone. In fact, Jerry Hor-

win from that agency. And he said, *'A11 right, go

ahead." So I did.

Q. What if anything was said as to the re-

spective ownership interests or the percentage to
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which either of you might be entitled in the event of

sale?

A. He would divide the proceeds, if there were

any.

Q. On what basis! A. 50-50 per cent.

Q. About what was the date of this conversation

when you completed it ?

A. After it was completed, after the story was

completed and given already to the agent, when the

agent said he liked it.

Q. Can you give me an approximate date?

A. It might be '47, I guess. '47 in March. I am
not quite sure. March, April.

Q. In other words, it would be

A. About a year later.

Q. About a year after the registration with the

Screen Writers' Guild of Through Narrow Straits!

A. Yes.

Q. And actually two years after you commenced

writing Through Narrow Straits? [291]

A. Yes.

Q. Was there a submission of Brainstorm to any

major studio? A. Yes.

Q. Prior to this time when you had completed

Brainstomi, had you ever heard the name of Foul-

stone ? A. No.

Q. From anybody? A. No.

Q. Did Dr. Wolff at any time ever tell you that

he had employed an Elsie Foulstone or had any con-

tact with an Elsie Foulstone with reference to the

writing of this story?
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A. Dr. Wolff told me once that somebody has

written the story down for him, tried to write the

story down for him, but it was not to his liking, and

it is discarded.

Q. I show you two exhibits here in evidence, one

of which is Plaintiff's Exhibit No. 16, being a 7-

page

The Court: 16-A.

Q. (By Mr. Fendler, continuing) : 16-A,

being a 7-page outline entitled Swear Not by the

Moon, and the second, a photostatic copy in 17 pages

bearing the same title, received in evidence as Plain-

tiff 's Exhibit No. 17, and I will ask you whether

prior to the litigation in this case you ever saw one

of those documents before, or any replica or copy

thereof. [292]

A. Prior to the litigation I did not see it. Later

on I saw it.

Q. That is, since the litigation you saw the 7-

page and the 17-page ?

A. This one I saw (indicating) ; this one I never

saw (indicating).

Q. Referring to the 7-page document you say

you did see that after litigation commenced?

A. Yes.

Q. The 17-page you say you never have seen?

A. No, I haven't seen it.

Q. Very well. I take it that the story Brain-^

storm, which has last been received in evidence, was

never sold ? A. Was not sold.

Q. It was submitted to all the studios ?
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A. No. It was submitted to five major studios.

Q. And not sold! A. Not sold.

Q. When is the next time that you had any con-

versation with Dr. Wolff concerning the prepara-

tion of another story based on the pre-fontal lobot-

omy operation?

A. It took another year, and in between—may I

add something without being asked? In between I

wrote another story with a director from Twentieth

Century-Fox, Mr. Charles David, and we sold that

story. [293]

Q. When you say *

' we, '

' you mean you ?

A. I wrote it and he was the director of the

story.

Q. All right.

A. And after I sold it I felt in a positive mood,

and I said to Dr. Wolff if he would let me go ahead

I could change Brainstorm into a much better story

now, if he would let me handle it my way, and

evidently since I had just proven that I could sell

certain things

Q. I didn't hear you.

A. I had just proven that I could sell screen

stories, he let me handle the same material from

Brainstorm my way, and I wrote Case History

about a year later.

Q. Now, I show you Exhibit 1 in evidence here,

**Case History, original story by Victoria Wolf and

Erich Wolff, M.D.," and I will ask you if that is

the story to which you have last referred.

A. Yes.
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Q. Approximately what period of time was re-

quired for your writing this story ?

A. Also about three to four months.

Q. When you speak of spending three months

on writing Brainstorm and three to four months on

writing Case History, do you refer to just thinking

about it during that period of time, or actually

writing day in and day out on it ?

A. That never happens, day in and day out. You
drop [294] certain days, and you don't feel like

writing. You write something else in between. But

beginning—let's say three months, I mean from

the beginning of writing the first part to the finish-

ing took three months. Certainly within those three

months I did other things.

Q. That also includes rewriting, I suppose, from

time to time? A. Yes.

Q. Do you do the typing yourself, or do you

have a secretary?

A. No, I have a secretary.

Q. You have a secretary? A. Yes.

Q. So you dictate the story and then correct

the redrafts? A. Yes.

Q. And then the redrafts are typed?

A. Yes, three, four, five times.

Q. So when you come out finally with a story

of some 41 pages typed here, in Case History, how

many pages altogether would you say you had dic-

tated to your secretary in connection with it?

A. I always change it at least three times.
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Q. So it would be, at least, 100 pages or more,

is that correct? [295] A. Yes.

Q. And the same is true of Brainstorm, is that

correct ? A. Yes.

Q. About when was Case History completed by

you?

A. Case History was completed I guess in the

beginning of '49.

Q. When you speak of the beginning, do you

mean the month of January, or do you just mean

the early part of the year ?

A. Excuse me. I remember now very well. It

was finished shortly before Christmas, '48, and as

Christmastime was a bad time for handling a story,

I let it simmer and submitted it to the agent in

the beginning of '49.

Q. Who was the agent to whom you submitted

it?

A. It was the Lyons Agency, Miss Bertha Case.

Q. To what studio or studios was Case History

submitted by your agent ?

A. We had only two copies, and to my knowl-

edge, she only submitted it to Mero-Goldwyn-Mayer

or to Loew's Incorporated. She might have sub-

mitted it to someone else, but I am not sure.

Q. Did you have any conversation with Dr.

Wolff as to the credits or participation of each of

you in the story Case History ? A. Yes. [296]

Q. When was that conversation had?

A. After the story was finished and handed to
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the agent, and the agent approved of it, and that

there would be a sale of the material.

Q. And you fix that date as around the end of

December, 1948? A. Beginning of '49.

Q. What was your conversation with him on

that subject?

A. I said that I did most of the writing and I

did most of the editing, and I did practically most

of everything, and the basic idea is his, I admit,

and therefore his name will always appear on it,

but my contribution was probably 60 per cent to

40 per cent of his original idea.

Q. So what did he say when you said that the

arrangement should be a 60-40 arrangement?

A. He was very agreeable to that deal.

The Court: That was before you were married?

The Witness: Yes.

Q. (By Mr. Fendler) : Was the agent advised

of that 60-40 percentage, 60 per cent participation

to you and 40 per cent to him?

A. Yes. In fact, she handled the money.

Q. She handled the money? A. Yes.

Q. When you say that, you mean that after the

plaintiff [297] in this case paid over the $15,000

it was paid to the agent, is that correct ?

A. That is correct.

Q. And the agent deducted her 10 per cent com-

mission of $1500? A. Yes.

Q. And then you got 60 per cent of what was

left and Dr. Wolff got 40 per cent, is that right?

A. Correct.
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Q. As a matter of fact, the amount that you

received, which was $9,000, less 10 per cent, or

$8,100, was less than any amount you had ever

received upon the sale of any of your previous

stories or works for the screen, is that correct?

A. Yes, that is correct.

Q. Is Miss Bertha Case within the jurisdiction

of the court at the present time ?

A. She is not here. She is in New York.

Q. Is she ill there ?

A. She is very sick. She is in the hospital.

Q. In New York? A. Yes.

Q. She was the agent that handled the sale to

Metro, is that correct? A. Yes. [298]

Q. Following the sale to Metro, have you con-

tinued to engage in your profession of writing?

A. Yes.

Q. Has that been in connection with the prepa-

ration of novels or screen stories or

A. Novels.

Q. Did you at the time that you signed the

assignment in this case, assigning all rights to

Metro, making the customary warranties of origin-

ality and ownership, did you sign that document in

good faith? A. Yes.

Q. Did you have any knowledge of any adverse

claim or defect in title, or anything of that nature,

either on the part of one Elsie Foulstone, or any-

body else ? A. No, I did not have.

Q. Did you at the time that you received your

share of the proceeds, that is, $9,000 less the agent's
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10 per cent, at that time have any knowledge con-

cerning any adverse claim of any kind?

A. Of no kind.

Q. Did you spend the money within

A. Within a reasonable time.

The Court: Did you write Case History—what

period of time?

The Witness: I started in '48 and finished in

'49. [299]

The Court : Late in '48 and early in '49 ?

The Witness: Yes. I was finished January '49

for agent's submission.

Q. (By Mr. Fendler) : I beg your pardon?

A. For submission to the agent in '49.

Q. In January, '49? A. Yes.

Mr. Selvin: I understood she said she actually

finished the writing around Christmas of '48.

The Witness: Christmas, '48, and then I let it

lie around and we didn't submit it to the agent

before January of '49.

Q. (By Mr. Fendler) : When was the first time

that you had any knowledge of the—question with-

drawn.

Cross-examine. ;

Cross-Examination

By Mr. Selvin

:

Q. Mrs. Wolff, you were married to Dr. Wolff

when? A. September 9, '49.

Q. You had known him for roughly six or seven

years prior to that time? A. Yes.
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Q. You met him, as I think you have indicated,

in the hospital, or, rather, in a professional ca-

pacity? A. Exactly. [300]

Q. And saw him while you were in the hospital?

He was a consulting doctor in your case?

A. Yes.

Q. And continued to see him after you left the

hospital ? A. Occasionally.

Q. Occasionally for what period of time ?

A. Until we were married.

Q. Would you say that during the period, the

latter part of 1944 and the year 1945, that you and

Dr. Wolff were seeing each other, if not daily,

almost every day? A. No, not every day.

Q. Well, two or three times a week ?

A. Yes.

Q. Either at your home or his home ?

A. Yes.

Q. You never told Dr. Wolff that you were a

stenographer or a typist, did you? A. I?

Q. Yes. A. No.

Q. As far as you were able to observe he always

understood that you were a writer? A. Yes.

Q. And an established writer both in the novel,

magazine, [301] and motion picture field—I should

say in all three of those fields, is that right ?

A. Yes.

Q. When Dr. Wolff first asked you to write

down this story idea, that, as you say, he was

obsessed with, about pre-frontal lobotomy, you

didn't understand that he was asking you to act

merely as a secretary, did you?
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A. Well, he wanted the story written down the

way he wanted it.

Q. He wanted to tell you his idea ?

A. Yes.

Q. And he wanted you to put it in, as you said,

good English? A. Yes.

Q. In other words, he wanted you to ghost-write

the story for him, did he not ?

A. No, not ghost-write, but for him.

Q. I understand. But you were to do some-

thing more than transcribe his exact words ?

A. He wanted me to write a story for him.

Q. You were to take his idea and put it in your

own words, but carrying out the idea that he had

expressed to you? A. Yes.

Q. That is what he wanted you to do ?

A. Yes. [302]

Q. And that is what the first time he asked you

to do you refused to do? A. Yes.

Q. Before you refused, and I am referring now

to this conversation that you testified to in January

of 1944, he told you his idea, what it was ?

A. Yes.

Q. And that is the idea which you elaborated

on in direct examination? A. Yes.

Q. The description that you gave ?

A. Yes.

Q. And those were all matters that he told you

about in January of 1944?

A. That is what he told me.
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Q. You recall now that in January of 1944 he

told you all of those things ? A. Yes

Q. It is not, you are quite sure, a reconstruc-

tion on your part now of what you think he must

have told you, in view of what is in the story

today? A. No, no.

Q. All right.

The Court. You don't mean by that question

that he told her all the things that are in the

version of Case History? [303]

Mr. Selvin: No. I am referring to, that he told

her all the things which on direct examination she

testified he told her in January of 1944.

Q. (By Mr. Selvin) : Did you make any note

or memorandum of that conversation at any time?

A. No.

Q. Have you in the last five or six months made

any attempt to refresh your recollection about that

conversation ?

A. There was nothing to refresh.

Q. That recollection you have had ever since

the conversation took place in 1944?

A. It was his basic story idea.

Q. I didn't ask you that. I asked if that recol-

lection to which you testified earlier is a recollec-

tion that you have had at all times since January,

1944? A. I think so.

Q. What was your answer?

A. I think so.

I Q. You haven't examined any documents or con-
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ferred with anybody in order to refresh your mem-
ory about that conversation?

A. About that conversation, I couldn't have

talked to anybody else.

Q. Have you talked to Dr. Wolff in order to

refresh your memory about that conversation ? [304]

A. We naturally discussed the law suit since

»49.

Q. I understand that. But aside from the nat-

ural discussion which you have had, have you tried

to refresh your memory or supply anything that

you may have forgotten about that conversation by

conferring with Dr. Wolff about it ?

A. It was so little there was nothing to refresh.

Q. You recall, of course, that your deposition

was taken in this case ?

Mr. Fendler: We will stipulate to whatever

parts you want to read from the deposition.

Mr. Selvin: Very well. Then I will read the

following part of her deposition at this time, which

I understand is stipulated.

The Clerk: I don't believe the original has been

filed.

Mr. Fendler: I have the original here.

The Clerk: Will you file that!

Mr. Fendler: Yes, I will.

Mr. Selvin : Page 89, beginning line 5

:

**Q. Rather than go through that procedure,

can you remember his language when he spoke to

you in January of 1944 about his idea for the

story?"
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I think it will be stipulated that "his" there

refers to Dr. Wolff? [305]

Mr. Fendler : Correct.

Mr. Selvin: ''Mr. Cohn: Now, look

Mr. Fendler: That is right. Leave it.

The Witness : That was in the end of '44, what

I was just saying.

''Mr. Susman: Q. I am talking about January

of '44.

"A. He just told me about it. He told me about

the pre-frontal lobotomy and whether I would be

interested in writing a story for him. At that time

I said 'No.'

"Q. He told you nothing more than what you

have testified to about his ideas ?

"A. His ideas? I knew about the tragedy that

was behind it, and we didn't discuss it, because I

said, 'No,' at that time. I said, 'It could be a novel,

but I am not ready to write it now.' See, it just

came at a time when I was out of the hospital and

it was impossible to undertake such a thing which

finally took so many years. So, that was discarded,

and about a year later he came to me and told me
the thing very explicitly.

"Q. I still want to get it completely clear.

*'A. Yes.

"Q. As I understand it, all that Dr. Wolff told

you [306] in January of '44—up to January of '44,

including that conversation, was that he thought

that a story should be written based upon a pre-

frontal lobotomy; is that correct?
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''A. He gave me the whole story outline which

he made.

"Q. What did he give you in January of 1944?

*'A. If I only knew—the story outline, which I

didn't really care for very much. I didn't care

for it.

^'Q. What was it?

''A. If I would rack my brain I couldn't tell

you. He gave me a complete story that he had in

mind, but I couldn't tell you.

'^Q. You can't remember anything about it?

'A. I only know I didn't like it.

Q. That you didn't like it?

'A. Yes, that is right."

Mr. Fendler: We will stipulate she so testified.

Mr. Selvin: At a deposition taken October 20,

1950.

Mr. Fendler: We will stipulate she so testified.

Apparently she has an explanation she wants to

make.

Mr. Selvin: You may bring it out on redirect.

The Court: Do you want to make an explana-

tion?

The Witness: Yes. [307]

I had the feeling that what I just said is exactly

the same, because I said, ''I cannot remember the

words,"

Mr. Selvin: I object, your Honor. It is argu-

mentative.

The Court : Let her finish.

' The Witness: I said, *'I cannot remember the
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words of the conversation," and still to this very

day I cannot remember the words of the conversa-

tion. But I remember the essence of the problem

of Dr. Wolff. And it was always the same, the

essence of the story. In the deposition which I

made I always referred to it as the thing, which

was the essence of the story. And the essence of

the story, and I have to repeat it again, is the

doctor married to a wife, she has to be operated on,

his decision whether he should have operated on her

or not, and what to do with the wife afterwards.

That is always the same from the beginning to now.

The Court: All right.

Q. (By Mr. Selvin) : That is what you meant

when you testified on your deposition as follows:

**If I would rack my brain I couldn't tell you. He
gave me a complete story that he had in mind, but

I couldn't tell you.

"Q. You can't remember anything about it?

'*A. I only know I didn't like it.

'^Q. That you didn't like it?

''A. Yes, that's right." [308]

When you testified as I just read from your depo-

sition, what you meant to say is just what you just

got through explaining to the court, is that what

you mean?

A. I still have to answer that, Mr. Selvin, that

I cannot remember Dr. Wolff's story, not at all,

but I remember the core of the story was that, and

the ramifications were unpleasant and I didn't like
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it then, and I don't like it today, and I don't know
what it was.

Q. Then, as I understand it, all you remember

about what he told you was that he wanted to do a

story about a wife who had a pre-frontal lobotomy

operation, and that it changed her personality, is

that all you remember he told you?

A. No. He told me more. He told me about the

doctor's two alternatives: Does he have to operate

on her, or not? How can he live later on with that

wife?

But I don't know what kind of ramifications he

gave to me, because I didn't like it.

Q. I think we understand now what it was he

told you and what it was you remembered at the

time of your deposition.

One year later he repeated his request that you

write down his story for him, is that right ?

A. Yes.

Q. Finally you consented to do so, is that right?

A. Yes.

Q. You then did the work which resulted in the

script [309] which is called Through Narrow

Straits? A. Yes.

Q. Did you like it?

A. No, I did not like it.

Q. You didn't consider that it was your story?

A. No, I didn't.

Q. You didn't want your name associated with

it? A. No.

Q. And accordingly you didn't put your name

on it?
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A. No. The end was very trivial and very bad.

The Court: Is that the one where she died?

The Witness: The end of Through Narrow

Straits was Dr. Wolff's ending, and I did not like

it. It was a woman in her changed personality

started to kidnap the child of—I don't even remem-

ber whom—kidnap the child, and the man whose

child she kidnapped killed her. And I think it was

a very trivial and horrible, awful ending, and I did

not want to have it done.

Q. (By Mr. Selvin) : Feeling that way, you

gave the script to Dr. Wolff and you did nothing

about it ? A.I did nothing about it.

Q. You made no effort to try and sell it or

market it? A. No.

Q. Did you discuss with your agent whether or

not you should try to sell it ? [310]

A. I showed it to Miss Case, who was a friend

of mine, and she said it is awful.

Q. And did you show it to her for the purpose of

getting her advice as to whether you should do any-

thing with if?

A. No. I showed her all my work.

Q. You showed her all of your works?

A. All which I have written.

Q. Even when you are just taking down some-

body else's idea and writing it for him?

Mr. Fendler: Just a moment. Objected to as

argumentative.

Mr. Selvin: Perhaps it is.

The Court: Overruled.
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Mr. Fendler: I think perhaps the record might

show the argumentative attitude of counsel and the

attitude in which he asked the question was as much

responsible for the objection as anything else.

The Court: I didn't notice any unusual tones.

Mr. Selvin : I will withdraw the question, in any

event.

Q. (By Mr. Selvin) : Didn't you submit the

story to Miss Case for the purpose of getting her

opinion as to whether you should try to do anything

with it from the standpoint of selling it?

A. No.

Q. I will ask you again if on your deposition

you did not testify as follows [311]

Mr. Fendler: What page?

Mr. Selvin: Page 92, line 13:

"Q. When did you have a discussion?

''A. Well, I will tell you chronologically. After

Narrow Straits was done I did not feel that it was

a good story. I am always very honest with things

I do. For that reason I didn't put my name on it.

I showed it to my agent who at that time was Bertha

Case, and she agreed with me.

*'Q. Just a moment. Bertha Case?

*'A. Yes, she agreed with me that it wasn't

salable material and better not show it around be-

cause it is not good, and I had the same feeling and

I dropped it—the whole thing until about a year

later or 15 months later."

Mr. Fendler: We will stipulate she so testified,
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and I say there is nothing that impeaches the testi-

mony of the witness.

Mr. Selvin: That is a question for the court.

The Court: Objection overruled. There was no

question pending; he was just reading from the

deposition by stipulation.

Q. (By Mr. Selvin) : By the way, was Through

Narrow Straits ever called Crime With Culprits?

A. No. [312]

Q. Did you ever have anything to do with the

submission of that story to Metro-Goldwyn-Mayer,

or Loew's Incorporated? A. What was that?

Mr. Fendler: Just a moment.

Q. (By Mr. Selvin) : I mean Through Narrow

Straits.

Mr. Cohn: Repeat your question.

Q. (By Mr. Selvin) : The question is did you

ever have anything to do with a submission of

Through Narrow Straits to Loew's Incorporated?

A. No.

Q. Do you know a Dr. Koretz? A. Yes.

Q. Do you know whether or not that manuscript

or a copy of Through Narrow Straits was ever

given to him for the purpose of submitting it to

someone at Metro? A. Not to my knowledge.

Q. Do you know whether or not the manuscript

which was submitted to Metro in March of 1946 had

your name on it as one of the authors?

Mr. Fendler: Just a moment.

Mr. Selvin: I am asking if she knows.

Mr. Fendler: I am objecting to it as assuming
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a fact not in evidence. Counsel has made a recital

in the question which is a fact not in evidence. [313]

The Court: Counsel, on cross-examination can't

you do that all the time?

Mr. Fendler: I think not, your Honor, not the

form of this question.

Will you read the question, Mr. Reporter?

(The record was read by the reporter.)

Mr. Selvin: I will reframe the question.

Q. (By Mr. Selvin) : Do you know whether the

manuscript or a copy of Through Narrow Straits

bearing your name as one of the authors was ever

submitted to Loew's Incorporated?

A. No, not to my knowledge.

Q. You don't know of any such incident?

A. No.

Q. After Through Narrow Straits was com-

pleted, the second version or draft, or whatever

term you prefer, of this pre-fontal lobotomy idea

on which you did any work was Brainstorm, is that

right? A. Yes.

Q. I notice in the copy that is in evidence here,

Defendants' Exhibit D, that there is a sticker or

label on the inside cover indicating that it was sub-

mitted by Nat C. Goldstone. Was Nat C. Goldstone

ever your agent?

A. He is a very famous agent here in Holly-

wood.

Q. I know who Mr. Goldstone is. I ask was he

ever your agent? [314] A. Yes.
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Q. During what time?

A. Mr. Jerry Horvin of the Nat Goldstone

agency tried to sell Brainstorm.

Q. Mrs. Wolff, I merely asked you during what

period of time the Nat Goldstone agency were your

agents ?

A. During the time I wrote Brainstorm, and

before, I wrote a story called

Q. Can you give it to me in dates'?

A. No. I can give it to you in the name of stories.

Q. Were they your agents at any time during

the year 1948? A. '48, no.

Q. Do you know whether or not any time during

the year '48 they were Dr. Wolff's agents?

A. I don't remember in '48. I remember that

Nat Goldstone was handling Brainstorm and a story

I wrote with Byron Morgan called—it was about the

city of Los Angeles, A City Is Born, he represented

me in those two stories.

Q. The story which you now call Case History,

I understand it is your recollection, which came to

you specifically while you were testifying, was com-

pleted in December of 1948, or around Christmas

time in 1948? A. Yes, Christmas time.

Q. And I assume, of course, that it was not sub-

mitted [315] for sale at any time before it was

completed, is that right ?

A. No, it wasn't submitted for sale, I guess.

Q. I will ask you, Mrs. Wolff, whether you

know, or if you know that a copy of the story Case

History, consisting of a 41-page manuscript, was
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submitted by the Nat Goldstone agency to Metro-

Goldwyn-Mayer on March 31, 1948.

A. The same story?

Q. Yes, a 41-page manuscript of Case History,

that is, a manuscript entitled Case History by Vic-

toria Wolf and Erich Wolff, M.D., and consisting

of 41 pages.

A. That must be the story called Brainstorm,

which had a different title.

Q. A story called Case History?

A. And exactly the same story which is the one

in Case History?

Q. I am asking you if exactly the same story,

this 41-page—whatever it is, this version of Case

History that is in evidence here, was submitted,

so far as you know, by the Nat C. Goldstone agency

to Metro-Goldwyn-Mayer on or about March 31,

1948.

Mr. Cohn: May I inquire as to the relevancy of

that?

Mr. Selvin: I think it casts a little doubt, per-

haps, on the accuracy of her recollection.

Mr. Fendler : Do you state as a fact there was a

submission of Case History in March of '48? [316]

Mr. Selvin: Yes, that is the record that I have

been given by the plaintiff.

Mr. Fendler : And it is of Brainstorm ?

Mr. Selvin: No, it is Case History, 41 pages.

Brainstorm is not 41 pages.

Mr. Fendler : I have no objection to the question

being asked.
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The Witness : It cannot be the same story which

I completed and gave to Bertha Case.

Q. (By Mr. Selvin) : Did you ever know a Mr.

Sam Marks at Metro had seen a copy of your story ?

A. Of Brainstorm, yes, yes.

Q. What about Case History?

A. Not to my knowledge.

Q. Was Brainstorm, that is, the actual 26-page

manuscript

Mr. Fendler: I think it is more than 26.

Mr. Selvin: No. That is Through Narrow

Straits.

Mr. Fendler : Brainstorm has 36 pages.

Q. (By Mr. Selvin) : Was the manuscript

Brainstorm ever called Case History %

A. That is possible. I don't know. That I don't

know.

Q. Was there ever any discussion between you

and Dr. Wolff about changing the title of Brain-

storm to Case History ? [317]

A. We had many discussions about titles, yes.

Q. I understand that, but did you have a discus-

sion with him about changing the title of the Brain-

storm manuscript to Case History?

A. I don't remember. I don't think so.

Mr. Cohn: Before you answer that, I want to

object to the line of questioning anyway. This is ir-

relevant and is not proper cross, and is within no

issue framed by the pleadings.

The Court: Overruled. He may test the recol-

lection of the witness.
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Mr. Selvin: I am just about through, in any

event, with that subject. In fact, with cross-ex-

amination.

Mr. Fendler : That is all. [318]

* •x- *

Thursday, April 19, 1951—10:00 A.M.

The Court : Call the case

The Clerk: No. 10526-C-Civil, Loew's vs. Wolff;

further trial.

Mr. Selvin: Ready.

Mr. Cohn: Ready.

Mr. Selvin: May we recall Mrs. Wolff for two

additional questions on cross-examination ?

The Court : You may.

VICTORIA WOLFF (WOLF)
called as a witness by and on behalf of the defend-

ants, having been previously sworn, resumed the

stand and testified further as follows

:

Cross-Examination

(Resumed)

By Mr. Selvin

:

Q. Mrs. Wolff, you testified as a witness, did

you not, in the Superior Court of this County in the

case of Elsie M. Foulstone vs. Dr. Erich Wolff, and

others'? A. Yes, I testified.

Mr. Fendler: I will stipulate to whatever the

transcript of testimony shows.

Mr. Selvin: It is stipulated that at that trial or

in that [323] case on February 28, 1950, Mrs. Wolff,
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in response to a question put by Mr. Fendler, testi-

fied as follows:

'^Q. And 'Through Narrow Straits' and 'Brain-

storm' likewise were original by you?

''A. Yes."

That is all.

Mr. Fendler : We will so stipulate.

The Court : You may step down.

Mr. Cohn : May we proceed, your Honor.

The Court : You may.

Mr. Cohn : Call Mr. George Landy.

GEORGE LANDY
called as a witness by and on behalf of the defend-

ants, having been first duly sworn, was examined

and testified as follows

:

The Clerk: What is your name, please?

The Witness: George Landy.

Direct Examination

By Mr. Cohn:

Q. What is your business, Mr. Landy ?

A. I am a writers' agent, play broker, story

broker.

Q. Do you carry on your business in Los An-

geles County, Beverly Hills ?

A. Yes, 240 South Beverly Drive. [324]

Q. Have you ever acted as agent for Mrs. WolfE ?

A. Yes, I am still representing some of her

stories.

Q. Did you so act in 1949 ?

A. Yes, I believe so. I am quite sure.
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Q. In the course of your duties do you have con-

tact with the major studios in town?

A. Yes, sir.

Q. And what is the position of the person or

persons whom you meet at these various studios'?

A. I talk to the story editors, to producers, cer-

tain executives, occasionally a director.

Q. Do you know who the story editor is at

Loew's Incorporated?

A. Marjorie Thorson.

Q. Did you have a conversation with Miss Thor-

son in the latter part of 1949 relating to a property,

a story Case History %

A. Yes, I talked to her about it.

Q. Can you fix the date any more accurately

than I have done it in my question %

A. No, I can't.

Q. Where did the conversation take place?

A. In Miss Thorson 's office.

Q. Will you state what it was ?

A. I beg your pardon ? [325]

Q. Will you state what the conversation was?

A. I told her that Mrs. Wolff had requested me
to find out whether Metro or Loew's Incorporated,

I guess the official title is, would be interested in

selling or reselling the rights to the story Case His-

tory, because Mrs. Wolff had said in that event she

would engage me to try to resell it. Miss Thorson

said she would check with Mr. McKenny, other exe-

cutives, and would advise me. She advised me that

they were not interested at that time in reselling it.
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The Court: What was the date of this conver-

sation ?

The Witness: Sometime in the fall of '49. I am
not very sure of the date, your Honor.

The Court :
'

' Fall " is a very broad term.

Q. (By Mr. Cohen) : Can you fix

A. May I explain why I am not sure of it?

The Court: Yes.

The Witness : If I had found any prospect there

for business, being an agent, that is my job, I

would have made notes and gotten an agreement

with Mrs. Wolff to sell it. But having been rejected,

so to speak, the proposition having been rejected,

I thought there was no further need for keeping it

in mind.

The Court: Let's find out. Did you take a vaca-

tion in 1949?

The Witness: No. [326]

The Court: You worked right through the sum-

mer?

The Witness: Yes, sir.

The Court: Is there any date at all by which

you can peg this conversation?

The Witness: I am not trying to avoid it, but

I honestly can't. Because Mr. Cohn asked me a

couple of days ago if I could place it, and I looked

up to see—I make our little daily sheets, and I

looked to see if by chance I had one, and I don't

keep them for over a year.

The Court: You say in the fall. When does the

fall begin?



Erich Wolff and Victoria Wolf 297

(Testimony of George Landy.)

The Witness: I would estimate the fall between

Labor Day and Thanksgiving Day.

The Court: Labor Day being the first Monday
in September?

The Witness: I believe so; yes, sir.

The Court: And Thanksgiving being some

Thursday in November?

The Witness: Yes.

Q. (By Mr. Cohn) : Was anything said in that

conversation with Miss Thorson about Loew's still

being interested in the property?

A. To the best of my recollection now, she said

that the story had been on and off, that is, they had

planned to make it, and they had planned not to

make it, and at that time there was some interest

in it, therefore it was not available. [327]

Mr. Cohn: You may cross-examine.

Mr. Selvin: I have no questions.

The Witness : I beg your pardon ?

Mr. Selvin : I say I have no questions.

Mr. Fendler: No questions.

The Court: Step down.

Mr. Cohn: Thank you, Mr. Landy.

(Witness excused.)

Mr. Cohn: Dr. Wolff.

DR. ERICH WOLFF
one of the defendant herein, called as a witness in

his own behalf, having been first duly sworn, was

examined and testified as follows:

The Clerk: What is your name, please?

The Witness: Erich Wolff.
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The Clerk: E-r-i-c-h?

The Witness: Yes.

The Clerk: W-o-l-f-f ?

The Witness: Yes.

Direct Examination

By Mr. Cohn:

Q. You are a doctor, are you not?

A. Yes. [328]

Q. Do you practice in Los Angeles ?

A. In Beverly Hills, yes.

Q. Do you have a specialty? A. Yes.

Q. What is that speciality?

A. Cardiology.

Q. Have you ever specialized in surgery?

A. No.

Q. In psychiatry? A. No.

Q. Have you ever specialized in any branch of

medicine affecting the brain? A. No.

Q. Do you regard yourself as an expert either

in surgery or in any branch of medicine affecting

the brain? A. No.

The Court: You are not a surgeon, then?

The Witness : No, I am not.

The Court: Cardiology, I take it, has something

to do with the heart?

The Witness: Specialist for heart diseases, yes.

The Court: All right.

Q. (By Mr. Cohn) : How long has that been

your specialty, Doctor?

A. For 25 years. [329]
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Q. That was certainly true in 1944?

A. It was in 1944.

Q. Dr. Wolff, where were you born?

A. In Berlin.

Q. How old were you when you first came to an

English-speaking country to reside?

A. 41 years old.

Q. When was that? A. In July, 1936.

Q. Did you come to Los Angeles at that time?

A. Yes.

Q. Were you married prior to your present

marriage with Mrs. Victoria Wolf? A. Yes.

Q. What was your first wife's name?

A. Kaethe.

Q. Will you relate briefly the circumstances of

your marriage to Kaethe?

A. My first wife was a laboratory assistant,

technician at the Institute for Agricultural Science,

Chemistry, in Berlin. I met her during chemistry

lectures, which I had to attend in my own educa-

tion. She was at that time engaged to the professor

of chemistry, Professor Bing. We became close

friends, and when her engagement was dissolved,

because Professor Bing was quite a bit older than

she, we got engaged [330] and we got married.

Q. Kaethe is now dead, isn't she?

A. I beg your pardon?

Q. Kaethe is now dead? A. Yes.

Q. When did she die?

A. She died on the 22nd of May, 1942.

Q. Was she ill prior to her death?
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A. She suffered from melancholia.

Q. For how long prior to her death?

A. She had some bouts of melancholia already

while we were in Europe.

Q. I am sorry. What was that word?

A. Some bouts, some spells of melancholia off

and on while we were still in Europe.

When we came to this country she was in a very

good condition for about a year and a half. From
then on melancholia set in worse than before. De-

pression overcame her frequently, and during the

ensuing years she made some attempts at suicide.

Q. Did you consider any radical treatment for

her condition?

A. All the time. She had seen different psychia-

trists, and then when shock treatment became more

popular, we consulted a psychiatrist and inquired

about shock treatment. He [331] advised against

it, because at that time, as I say, it was quite a new

procedure.

Q. Shock treatment is the subjection of the

patient to high voltage electric charge?

A. Either that, or insulin, or metrazol injection

treatments, which would create convulsions.

Q. Did you actually submit your wife for any

radical treatment?

A. In 19—late '40 or '41, I think it was, we met

a couple at a party, and the man told us, without

knowing anything about us, that he lost his first

wife through suicide. He told us that she had been

getting along very wonderful, in spite of having
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had melancholia before, after she had radium treat-

ment of the ovaries and glands. As the spells of

depression in my wife always were particularly

pronounced in some relation to her menstrual

period, she put it in her mind that she should have

the same treatment, too. She was really quite

obsessed.

Q. You are now talking about Kaethe?

A. Yes, my first wife.

I consulted a gland specialist, two psychiatrists,

a specialist for radium treatment, and a gynecolo-

gist, and they all told me, "We are not sure

whether it will be of any help, it may get worse,

it may have other side effects, so unless it has to

be, we would rather advise an expectant [332]

attitude."

Q. Was anything said about the possibility of

a change of personality? A. Absolutely.

Q. Due to the radiiun treatment?

A. Absolutely.

Q. What was said about that?

A. It was said that she may get psychological

changes, as sometimes seen in women who go

through the stage of what we call climacterium,

where an outspoken psychosis of mania changing

with deep depression could develop.

Q. Did you consider that possibility in making

up your mind whether you would submit her to

the treatment?

A. Of course. It was a terrible fight for me,

and I wished a thousand times during those trying
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months that I would not be a doctor, because in a

patient, judgment is more or less imposed upon you,

but here I had more or less to make the decision.

Q. Did you make the decision?

A. When she made a second almost fatal attempt

at suicide, and we had to take her to the Cedars of

Lebanon Hospital, she was entirely unconscious,

reflexes gone, and so on, and so forth, I realized

that there was no other choice, particularly the

weeks following the suicide attempt were weeks of

deep depression and of reproach towards me, that

I had taken her to the hospital to save her. [333]

Q. So that you did finally submit her to this

radium treatment? A. I did.

Q. What was the result?

A. For the first few weeks, I may say about

three weeks, she was actually better. Then a com-

plete change of personality set in, even a change

compared to her depressive stage, she became more

an outspoken maniac, she was seized with a terrific

restlessness, so much so that sometimes at 11:00

o'clock at night, at midnight, at 2:00 o'clock, I

heard a car start and off she went, and I was too

late to hold her back, and several times I went to

the police. She sometimes disappeared for two

days. I inquired at the Department of Missing

Persons. It was a terrible ordeal. Then she was

hypersensitive. You could hardly talk to her. She

felt incited and due to consequences running away.

She also indulged in medicine and embarrassed me

very much.
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Q. In medicine? A. In drugs.

Mr. Fendler: I am having a great deal of trou-

ble in hearing you.

The Witness: She indulged in drugs, and she

embarrassed me very much by going to drug stores

with whom she knew I dealt and got hypnotics, even

narcotics, at times. And then later on I found

out—they called me up, and I was just at a [334]

loss, I couldn't stop it. Because if I stopped it at

one place she went to some other place.

Q. (By Mr. Cohn) : What finally happened,

Doctor?

A. Finally we had a discussion about one of

these very minor matters, where you never knew

how a discussion could develop from it, and one

day I was at the office, she had an appointment

somewhere, and when those people called me up,

why she didn't show up, so I sensed that something

might have happened, I drove home from the office

in the midst of my office hours, and I found her in

a deep coma.

Q. What had she done?

A. I took her to the hospital

Q. What had she done to put her in the coma?

A. Well, she had taken hypnotics, some sleeping

capsules, and she was taken to the Cedars and she

expired the same evening. The autopsy was per-

formed, and the pathologist expressed the opinion

—

no, excuse me, the coroner at the autopsy, and the

coroner expressed the opinion that he thinks she

also must have taken narcotics like morphine or
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pantopon, which I always found with her, without

knowing where she got it from.

Q. When did she die?

A. The 22nd of May, 1942.

Q. Did these events suggest the possibility of a

story to you? [335] A. I beg your pardon?

Q. Withdraw that question.

This story that you have related, these facts from

your life, did they suggest the possibility of a piece

of fiction, or a piece of writing?

A. Not at that time, Mr. Cohn.

Q. Did they later? A. Later, yes.

Q. How did that come about?

A. About a year later, or a year and a half later,

I read about the operation which has been men-

tioned, pre-frontal lobotomy, and I read about the

change of personality, entire change of personality,

which would occur after this surgical procedure.

This impressed me very greatly for different rea-

sons. First of all—may I say for a certain religious

feeling I somehow felt there was an interference

with creation to change a personality which has

meant to be so-and-so, and here an entirely differ-

ent character was formed. And then, of course, I

felt, well, after all, I went through it in my own

life, I have lived with a person who has become an

entirely different character, an entirely different

type from the woman I have known before, and

all the problems which have gone through my mind

during the last years of my marriage, they all

became alive again. My friends, and even some
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colleagues of mine, had advised me to get a divorce,

and there was a [336] conflict in me. I said to

myself, "Well, we went together through life in

good times. This is a disease, after all, and I must

stick to it."

Particularly as a doctor I could not possibly give

up my wife, because she is sick. Unfortunately her

illness just expresses itself in a psychological way,

and not in pain or cough or God knows what. That

is just too bad, but it was particularly too bad for

me, but I couldn't give it up.

So this problem, of course, came back to life to

me, came back to my mind, and it actually didn't

leave me.

Q. So you determined at that time to take these

events and the pre-frontal lobotomy operation, and

put them into a story?

Mr. Selvin: I object to the question on the

ground it is leading, although I assume the damage

is done.

The Court: Sustained.

Q. (By Mr. Cohn) : Did you at that time de-

termine to write a story?

A. Gradually the idea developed that this would

be a terrific dramatic conflict for a story.

Q. What did you do about getting the story on

paper ?

A. After I had worked it out in my mind for

quite some time I told my present wife. Miss Vic-

toria Wolf, about the operation, and that I thought

this would be a great dramatic plot. [337]
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Q. You say you told

A. (Continuing) : For a story.

Q. Can you fix the time and place of that con-

versation with Mrs. Wolf?

A. It was during the early months of 1944, I

think.

Q. What did she reply?

A. She replied, "I don't think that this is any

material for a movie story. It would be material for

a novel." And for this reason I didn't approach

her actually any more. Because I was a little

touchy, and we had talks about her work before,

other works of hers before, and she was very often

brief and rejected ideas of mine quite flatly, so I

was a little touchy about it and I didn't want to

impress it upon her.

Q. What did you do with it after that?

A. For a while, nothing. The only thing I did

do was that from time to time, when at parties or

little gatherings which we had mostly at the house

of my present wife, where there were writers pres-

ent and they were talking about stories, that I

would come out and say, ''Well, I have an excellent

idea myself," and I just mentioned the idea in a

few words, and some of them said, "Yes, it sounds

quite good, it sounds quite nice." And then I

remember there was once a writer who during the

last half year had published a book which had

become a great success, and he liked the idea very

much. So then I [338] came to the decision, this

is going to be a story.
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Q. What did you do to get it written? What
did you do to get the story written?

A. At some occasion when I talked about it

again I mentioned—after all, it was during the war,

1943—that I didn't have the time to write it, and

I would like to know of somebody who could write

it down for me in good English.

Q. Pardon me. Did you believe you had the

ability to write it in English yourself?

A. I don't know. No, I did not.

Q. Will you proceed with your answer?

A. At that time in one of these conversations

somebody told me, '' Listen, there is a lady, and

I know she is giving language lessons, and she is a

language coach, and her name is Elsie Foulstone,

and maybe she will write it for you." So I got her

address, her telephone number, and I remembered

the name, because she has been in my office before.

I called her up and told her, ''Mrs. Foulstone, I

was wondering whether you could come over and

see me. I would like to discuss something with

you."

Q. Dr. Wolff, can you give us the time of this

conversation, this telephone conversation with Miss

Foulstone ?

A. I can only give it approximately. It is just

a rough guess, but judging from the time which

elapsed since the beginning of 1944 when I first

talked about it, and taking [339] into consideration

those different meetings which 1 had with several

writers, it must have been fall, 1944.
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Q. All right. Have you told us everything which

you said and which she said in that telephone con-

versation ?

A. Yes. It was just a brief conversation to make

an appointment.

Q. Did she come? A. She came.

Q. To your home? A. To my home.

Q. How long after the phone conversation?

A. A very few days, one or two days, I think.

Q. Will you tell us what you said and what she

said during that conversation? A. Yes.

Mr. Fendler: Now, if the Court please, for the

purpose of the record and in order to be consistent

with the objections which have heretofore been

made by me with respect to testimony of Elsie

Foulstone, I desire to make the same objections on

behalf of the defendant Victoria Wolf to any and

all conversations between Dr. Wolff and Elsie Foul-

stone, or the relationship and conduct and actions

between them, which I made with respect to the

same matter in Mrs. Foulstone 's deposition; and I

am sure counsel will stipulate the continuing objec-

tion on my part without restating it to each [340]

question.

Mr. Selvin: I hadn't heard any announcement

that the defendant Victoria Wolf had rested. I

assumed that Dr. Wolff, like Victoria Wolf, was

called by both defendants.

Mr. Fendler: No, Dr. Wolff is not called on

behalf of the defendant Victoria Wolf.

Mr. Selvin: I won't argue on your objection. I
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was going to interpose an objection that it is hear-

say unless the evidence is offered only for the pur-

pose of indicating what took place and not to prove

the truth of the facts recited. And I do object on

that ground.

Mr. Cohn: I will limit the offer, then, for the

purpose of showing what took place at the meeting

and not for the purpose of showing the truth of

anything which was said during the meeting.

Mr. Selvin: On that limitation I have no objec-

tion to the evidence. You can settle your differ-

ences with Mr. Fendler.

The Court: Commenting briefly on Mr. Selvin 's

statement, true, what the doctor might have told

Elsie Foulstone is an issue, it seems to me it is a

question what he did tell her. I think that the

truth of certain experiences that he had are in

issue in the sense that it would indicate what was

in the public domain. The fact that he was mar-

ried, the fact that this wife committed suicide, the

fact that she suffered from melancholia, those basic

facts of his experience, I think [341]

Mr. Selvin: My objection didn't go to the prior

testimony. It only went to the pending question.

The Court: You were talking about some of

these conversations?

Mr. Selvin: Yes.

The Court: I understand your position in the

matter, and we all agree, I think, that that objec-

tion that you made on several occasions, namely,

limited to the fact that certain things happened,
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rather than the truth of the conversations, and the

agreement of counsel conferring with you, does not

affect the testimony as to certain basic facts in this

man's life or his wife's life. We are agreed on that.

Now, as to your objection, Mr. Fendler, of course

this is an odd situation, counsel working together

as to certain testimony and then coming to this

testimony you are going to go your own ways. I

am going to overrule the objection and hear this

testimony.

Mr. Selvin: I may say, your Honor, that I have

been whip-sawed before by counsel actually work-

ing together, but technically, on the record, not.

The Court: Mr. Selvin, possibly you yourself

have been at the working end of one of those whip-

saws.

Mr. Selvin: I have occasionally been on one end

of the saw.

Mr. Fendler: Will you stipulate the same objec-

tion and [342] same ruling to the entire line of

conversation, Mr. Selvin?

Mr. Selvin: Yes.

Mr. Cohn: Yes, I will so stipulate.

Q. (By Mr. Cohn) : Will you now relate the

conversation 1

A. Yes. I said to her, ''Mrs. Foulstone, I came

across an article in the Journal of the A. M. A.

some months ago, a recent article which appeared

in the same magazine, which describes a new oper-

ation for mental depression called pre-frontal lobot-

omy. I thought about this operation which takes
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away the melancholia of a person, but on the other

hand creates an entirely different personality. I

thought about it a great deal, because it creates

problems which become particularly conspicuous,

of course, in a marriage where the husband-wife

relation changes into a father-daughter relation,

let's say, if the wife is the one to be operated on.

And there are also personal experiences which of

course play a certain part. The idea of mine is, or

the problem is, how does a person—let's say a doc-

tor who is married to such a woman—how does he

cope with such a problem? And I thought if we

would, for instance—if one would think of a doctor

who himself is a brain surgeon, if such a doctor

would be married to a young woman who, let's say,

he has made his acquaintance with at the university

as a student, if such a doctor would later on him-

self have to decide whether he would take this step

and perform this operation on his own wife, real-

izing that he may be [343] married to an entirely

different human being, I thought that the doctor

would realize what the issue was and nevertheless

he would make a vow to himself that he would

always remain loyal to her

Q. Make a vow, v-o-w?

A. Yes, vow to himself that he would always

remain loyal to his wife. No matter what happens,

he would say, "I will always remain loyal to the

wife whom I have married."

I remembered then that I told her that I have

read in Marcel Proust's Remembrance of Things
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Past, just a short time ago, a sentence which said

—

translated into English—the possibilities and the

realities are of different qualities.

I said that to Mrs. Foulstone. I said, ''That is

what actually is the case as I can state from my
own experience. You think you can realize how
something may look in the future when it happens,

but when it actually does happen it looks different.

"So in this case I thought, after the operation,

first everything was all right, and then the wife of

the doctor changes gradually, and the doctor real-

izes that it becomes more and more difficult to stick

to his own inner promise."

I also went into detail about the cause for the

melancholia which this woman would be stricken

with. And, as you can see in the story, the term

''postnatal melancholia" occurs, which means a

mental depression after childbirth. [344]

I furthermore told her then, "I am not quite cer-

tain about the ending, but"

The Court: Let's stop a minute.

What did you tell her about the cause *?

The Witness: Of melancholia, your Honor?

The Court: Yes.

The Witness: I told her that the woman would

suffer from what we call postnatal melancholia,

which is melancholia caused by childbirth, an after-

mark of pregnancy.

The Court : Had your wife been pregnant *?

The Witness: Yes.

The Court: And she lost her child?
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The Witness: No, she has not lost her child.

The Court: I am speaking now of the facts of

your life.

The Witness: Yes.

The Court: Your child was born alive?

The Witness: The child was born alive. But it

was during the year of pregnancy that for the first

time she had about two weeks of depression. Not

in any way comparable to what she later showed.

The Court: The child was born alive?

The Witness: The child was born alive and is

still alive, fortunately.

The Court: Go ahead. Did you tell Mrs. Foul-

stone that?

The Witness: No. I told her only that there

are [345] personal experiences in my life inter-

woven

The Court: You did tell her melancholia fol-

lowed pregnancy or childbirth?

The Witness: Absolutely. Your Honor, in my
wife's case, do you mean?

The Court: No. But you told her, in discussing

this story that you had, that there was a connection

between pregnancy and melancholia?

The Witness: Yes. The term ''postnatal melan-

cholia" is such a typical professional medical term

which I don't think a lay person would ever know.

Q. (By Mr. Cohn) : What else was said in that

conversation ?

A. I told her, ''I am not yet quite sure about

how I am going to let the story end, but I would
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like you to write down for me just what I have

told you, and about the ending of the story, I will

talk to you about some other time."

Q. What did she say then?

A. She said, ''Doctor, this seems a very attrac-

tive idea, very good idea, and I think it is very

good material. Now, I must see how I can arrange

it with my work, because I have several other things

to do. Let me call you up."

Q. Do you recall anything else in that conver-

sation ?

A. As I remember at this moment, I think that

was all.

Q. Did she call you up? [346]

A. She did call me up.

Q. How long afterward ?

A. A few days thereafter, four or five days, as

far as I remember.

Q. She called you by telephone?

A. By telephone.

Q. What was the conversation then?

A. She said, "All right, I am going to write it

down, and as soon as I have finished it I am going

to come over and show it to you."

Mr. Fendler: "Write it down" and what?

(The answer was read by the reporter.)

Q. (By Mr. Cohn) : Will you raise your voice

a little bit. Dr. Wolff? A. Yes.

Q. And she did come over later?

A. Yes, she came over.
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Q. About how long after that?

A. As far as I can remember, about three

weeks.

Q. Did she have any manuscripts with her?

A. Yes.

Q. Dr. Wolff, I show you a typewritten manu-

script containing nine sheets, the last six of which

are numbered consecutively from 2 to 7, but the

first three are not niunbered. I ask you if this was

the manuscript which she brought with [347] her

at that time ? A. Yes, Mr. Cohn.

Mr. Cohn: If the Court please, I offer this in

evidence as Defendant Erich Wolff's next in order.

The Court: Is this another manuscript?

Mr. Selvin: It is a duplicate of a manuscript

already in evidence.

Mr. Cohn: Not quite a duplicate.

Mr. Selvin : That difference was pointed out and

pointed out. The one registered with the Screen

Writers' Guild has written in alleged authorship.

I have no objection to it.

The Court: It will be received in evidence as

defendants' exhibit next in order.

The Clerk: Defendants' Exhibit E in evidence

on behalf of Erich Wolff.

(The document referred to, marked Defend-

ants' Exhibit E, was received in evidence.)

Q. (By Mr. Cohn) : Did you have any conver-

sation with her at that meeting? A. Yes.

Q. What was the conversation?
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A. I told her that I had thought out an ending,

and that this ending, which is a somewhat dif-

ferent development, would necessitate making some

changes as far as the first script was [348] con-

cerned.

Q. Did you read the script that she brought with

her? A. Yes, I did.

Q. Was there any conversation about the script

itself which she had brought ?

A. Yes. I said to her, "Well, of course this is

just a brief synopsis about which there is very

little to say. I will use it and register it with the

Screen Writers' Guild."

Q. Did she make any reply or comment?

A. She said, ''I already registered it for you."

Q. Will you please go ahead with the conver-

sation ?

A. I said, "That is all right, that is fine." Then

I said to her, "Well, I thought it may be a good

idea to introduce another character, another person,

whom she has been befriended by closely, before her

marriage, and this man remains her friend through

all the trying years which would follow, so that

later on, when the marriage with her husband would

prove untenable, on account of the husband's part

particularly, that she would have somebody to go

to whose love to her still has remained unchanged,

and in this way create a satisfactory ending."

Q. Was there any more conversation about the

story line?

A. There was no more conversation.
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Q. Did she tell you at that time that she had

registered the outline in your joint names? [349]

A. Definitely not.

Q. Did she tell you that the copy of the manu-

script which she had registered contained her name,

in addition to yours, as one of the authors'?

A. Not at all. The conversation about the regis-

tration consisted of those two sentences only. It

lasted about ten seconds.

Q. All right. Was anything further said in that

conversation after you had given her the story line ?

A. No.

Q. Did you tell her to write it ? A. Yes.

Q. Did she say she would? A. Yes.

Q. Do you recall anything else that was said?

A. I don't recall anything else.

Q. That concluded the interview?

A. That concluded the interview.

Q. Now, when is the next time you talked to or

saw Miss Foulstone?

A. I know one thing, at this time it took longer,

the interval was longer than the first time, and I

saw her about four or six weeks later, I would say,

as far as I can remember.

Q. Did you talk to her on the telephone in this

interval? [350] A. No.

Q. The next time you talked with her was some

interval of four or six weeks after the last con-

versation ?

A. Excuse me, if I may correct that. I might

have talked to her in order to make an appointment.
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Q. You did not, during this interval, discuss the

story or the story line? A. No, not at all.

Q. Now, in this next meeting with Miss Foul-

stone, where did that take place?

A. Again, in my house.

Q. Did she bring a manuscript with her?

A. She did.

Q. And that is Exhibit 17, the photostatic copy

of which is in evidence? Will you take a look at

this, Doctor? A. Yes, Mr. Cohn.

Q. Did you read this Exhibit 17 during your

conference with Miss Foulstone?

A. No, I did not.

Q. What was said by her when she brought the

manuscript in?

A. She sat down and told me, ^'A friend of mine

who has been a producer before in France gave me
a very good idea which I injected in the story, and

I think it will make it easy to sell." [351]

Q. Did she mention his name?

A. She did not mention his name, no. I knew

who it was, but she didn't mention his name.

She said, ^'You know I introduced an episode

where this woman, after the operation, as long as

she is spending a great deal of money and has to

get some source from which to obtain the money,

where I have this woman become a surgeon, or an

operator, better, in a beauty parlor. In her attitude

of irresponsibility, immatureness, she distorts the

face of one of the customers, then a suit is brought

in, and in this suit her name is printed in all the
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newspapers"—not in the suit, that is silly
—

''but

during this action a great deal of publicity is given

to the incident, what she had done, and the name

of her husband, who, after all, is a well known

doctor with a good reputation in the city, is also

mentioned and distorted."

Q. What did you say to that?

A. I was shocked. That is all I can say.

Q. What did you tell Miss Foulstone?

A. I said to Miss Foulstone, ''First of all, I

cannot understand how you can make any changes

in this, my story, after all, particularly such drastic

changes, without asking for my consent." I then

said, "I find this episode which you have just re-

lated to me so abominable that I would never put

my name under it. You should realize that I as a

doctor [352] could not inject such an episode in a

story which I would write. And, besides, I do not

live on writing movie stories, I live on doing my
medical work. I can't afford to write a story, even

if it does not have very tempting features as far

as a sale is concerned, or without inserting a num-

ber of tempting features just to make it salable.

This is impossible."

Then I furthermore said, "By the way, I notice

that both of our names appear on this manuscript.

In whose name did you register it?"

And she said, "In both of our names."

I said, "Why in the world—how can you do that?

You know this is my story; that there is no con-

tribution of yours, and that I wanted from you,
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from the begimiing on, nothing else but for you to

write the story down for me."

Her answer was, ^'Well, Doctor, the registration

doesn't actually mean too much. It is just a pro-

tection that not another party could use the same

field."

I said, ^'Miss Foulstone, as I say, this is unaccept-

able to me, and it must be written the way I have

pointed out to you at our last meeting."

The Court: Well, this might be a good time to

take our recess.

Mr. Cohn: Thank you, your Honor.

The Court: You know. Doctor, all of us, I sup-

pose, have stories that we are interested in. Now,

I am just chuck-full [353] of stories. You married

a novelist to write yours; I am sending my daugh-

ter to Stanford to write mine for me.

We will take a short recess.

The Witness: I hope you will have a better ex-

perience, your Honor.

(Short recess.)

Mr. Cohn: May I proceed, your Honor?

The Court : You may proceed.

Q. (By Mr. Cohn) : Dr. Wolff, had you con-

cluded the conversation between yourself and Miss

Foulstone at the time of the delivery to you of the

17-page manuscript?

A. May I hear the last sentence?

Mr. Cohn: Yes.

(The record was read by the reporter.)
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The Witness: That was about the last that was

said, and she went away saying, ''All right, I will

do it."

Q. (By Mr. Cohn) : Did you see her again or

talk to her again after thaf?

A. I talked to her again.

Q. By telephone? A. First by telephone.

Q. Well, was that merely to make an appoint-

ment?

A. Not for herself, but for a friend of hers.

Q. Will you tell us what that conversation was?

A. The telephone conversation? [354]

Q. Yes.

A. "Dr. Wolff, a friend of mine, Mr. Pines,

would like to come and see you."

I said, "That is all right."

So we made an appointment for Mr. Pines to

come to my house.

Q. You talked to Mr. Pines at your house?

A. This telephone conversation happened about

a day or two after my last meeting with Miss Foul-

stone, and Mr. Pines came about a day after the

telephone conversation took place.

Q. Tell us what was said between you at that

time.

A. Mr. Pines came and said to me, "Dr. Wolff,

I come to you in order to discuss the business angle

between Mrs. Foulstone and yourself. You see, she

cannot afford to go on working without being paid,

and I wanted to find out whether you couldn't put
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her on a fixed salary basis, as you are getting

along."

I answered, *'Mr. Pines, I realize the situation, I

know that Mrs. Foulstone has to work for a living,

but on the other hand I must tell you that, first of

all, I am not in any way satisfied with her work,

and I am not even sure that I will go on having

her work for me. Besides, nothing has been accom-

plished yet, nothing tangible. So far only an

attempt has been made, which has not satisfied me.

So how in the world shall I make up my mind as

to whether or what I shall pay her?" [355]

So he said, "Well, you see, she cannot just spend

her time for nothing."

I said, "I realize that."

*'Aiid if you don't come to an agreement that

you will pay her a fixed salary, I am very sorry

but then she couldn't go on working for you."

So I said, ''Mr. Pines, that can't be helped, and

if that is so, then that is the end of it."

Q. All right. Did you see Miss Foulstone after

that? A. Yes, I did.

Q. How long after that?

A. A short time. About a week or so.

Q. Did she bring manuscript copies of her work

to you? A. She did.

Q. Do you know how many copies she brought?

A. If I remember right, about three, I think,

but I am not sure.

Q. Three of each, that is to say, of the 7-page

outline and 17-page outline?
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A. I think so, as far as I can remember.

Q. Did you have a conversation with her at the

time she brought you those manuscripts?

A. Yes.

Q. Will you state what that conversation was?

A. She referred to the conversation which I had

with [356] Mr. Pines and that I understand she

couldn't work for me any longer.

Q. Please go on.

A. And she said, "I brought you the copies."

And she also brought in writing one letter which

she attached to one copy, and which said—or to a

page, I think she had attached it. It was a page

which she had corrected from a former script.

I then said to her, ''Well, Miss Foulstone, you

realize that I am very much in love with the idea,

and that I am not going to let the idea die."

She said, "Oh, no. Dr. Wolff, I understand per-

fectly. But you know, if I can give you advice, I

think it would be much better material for a novel

than for a movie story."

So I said to her, ''Well, maybe, maybe you are

right, I don't know yet. Anyway, as I say, I won't

let the idea die, I will try and see whether I may not

get a friend of mine, Mrs. Victoria Wolf, interested

in the idea."

She then said

Q. Just a moment. Doctor. Dr. Wolff, I show

you a carbon copy of a page numbered 7, and a

card clipped to it, in manuscript, having the initials

*'E.M.F." on it; is that the page and the note
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brought to you by Miss Foulstone at the time?

A. Yes, that is.

Mr. Cohn: I offer it in evidence as Defendant

Erich [357] Wolff's exhibit next in order.

The Court: Defendants' F in evidence.

I take it that these exhibits are for the benefit of

both defendants?

Mr. Cohn: I am offering it for the defendant

Erich Wolff.

Mr. Fendler: I was more concerned with con-

versations than I was anything else. I have no

objection.

Mr. Cohn : That being so, I will offer it for both

defendants.

The Court: All right.

(The documents referred to, marked Defend-

ants' Exhibit F, were received in evidence.)

The Court : I take it that the direct examination

of Erich Wolff, that this is the first part of the

case in which you have not joined together, in

either direct proof or cross.

Mr. Fendler: In order that there be no compli-

cation, both the clerk and the reporter called my
attention to the fact that there are complications

about a situation of this sort, I am perfectly willing

to be bound by Dr. Wolff's testimony.

The Court: All right.

Mr. Fendler: That is, with the understanding,

of course, that the court will bear in mind that the

conversations which are not brought to the atten-
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tion of Mrs. Wolf, who isn't shown to have knowl-

edge of them, would of course not be binding [358]

on her.

Mr. Selvin: Well, I think, your Honor, that the

position ought to be definite; either Dr. Wolff is

Mr. Fendler's witness, as well as Mr. Cohn's wit-

ness, or he isn't. And I think the record ought to

be certain on that subject.

The Court: I think it should be clear. There

are no complications. You can do it either way. If

a witness is called as Erich Wolff's witness—if

Erich Wolff is called on behalf of Erich Wolff's

case, the mere fact that you don't claim him as

your witness doesn't mean that you can't rely on

his testimony, that is, claim some benefit from it,

if you want to. It could only give you the right

to cross-examine. I hope, however, we are not going

to have cross-examination of this witness by both

sides. Or you can adopt him as your witness. The

only difference is, if you adopt him as your witness

you are bound by your own witness.

The court is going to pass on this matter on the

basis of what evidence is introduced here. I am not

going to bind Victoria Wolf by something she

didn't know about.

Mr. Fendler: That is what I had in mind.

The Court: Although it is still the rule that you

are bound by your witness.

Mr. Fendler: My thought had been, and still is,

that if Mr. Cohn offers evidence on behalf of his
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defendant, that that evidence is in the case for all

purposes. [359]

The Court: That is right.

Mr. Pendler: And it was with that understand-

ing that I simply want to reserve the objection for

Mrs. Victoria Wolf, particularly with respect to

conversations at which she was not present or didn't

have knowledge. So I prefer to let the record stand

as it is, if there is no question about the fact that

the evidence being offered by any defendant is in

the case for all purposes.

The Court : Well, generalities are dangerous, and

therefore I generalized advisedly. The only dif-

ference that I understand, in reference to who calls

a witness, is that the person calling the witness is

bound by that witness' testimony, and the other side

gets a right to cross-examine. No one has any cor-

ner on witnesses. There is no corner on facts. The

fact that someone calls a witness as a defendant's

witness, he may wind up by proving the plaintiff's

case, or the plaintiff's witness may prove the de-

fendant's case.

There may be other distinctions. Generalizations

are dangerous. The only difference is that you are

bound, in theory, by the testimony of the witness

you call.

Secondly, the other side has the right to cross-

examine him, and you have to examine on direct.

There are other differences, maybe.

Mr. Selvin, who is very learned, here, may know

about them.



Erich Wolff and Victoria Wolf 327

(Testimony of Dr. Erich Wolff.)

Mr. Selvin: That is the substantial difference.

And the [360] reason the record should be certain

is we should know whether Mr. Fendler would be in

a position to cross-examine Dr. Wolff, or whether

he will have to treat him as a witness of his own.

Mr. Fendler: He is not being called by me or as

a joint witness on behalf of Mr. Cohn and myself.

He is being called by Mr. Cohn on behalf of the de-

fendant Erich Wolff, not as a joint witness.

The Court : Not as a joint witness. Then do you

intend to cross-examine ?

Mr. Fendler: There may be a question or two.

There may be none. I don't know.

The Court: All right. The record will show

that the direct testimony of Erich Wolff has been

offered in behalf of the defendant Erich Wolff alone.

Mr. Fendler: That's right.

The Court : However, so the record may be clear,

this is the first instance in the case of any evidence,

either brought out by cross by the defendants or

exhibits offered by the defendants or witnesses

called by the defendants, that has not been offered

jointly?

Mr. Fendler : I think that is correct.

The Court: All right. Is the record now clear?

Mr. Selvin: Yes, your Honor, I think it is.

Q. (By Mr. Cohn) : Dr. Wolff, I think I inter-

rupted you to ask you to identify some papers. [361]

I wonder, Mr. Reporter, if you will give us the

last.

(The record was read by the reporter.)
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The Witness (Continuing) : She then said,

^'Here, I have also made out my bill for you.'*

I said, ''Well, how much is it?"

She said, "Ten dollars. That includes the regis-

tration fee."

Q. (By Mr. Cohn) : Did she hand you a bill or

a paper at the time "? A. No, she never did.

Q. In that connection. Dr. Wolff, let me show

you Exhibit 18. Dr. Wolff, did you receive the orig-

inal or any other copy of this letter in the mails,

or otherwise %

A. I have never received this letter.

Q. When is the first time you saw ii%

A. Yesterday.

The Court: What was the exhibit number?

Mr. Cohn : 18, your Honor.

Q. (By Mr. Cohn) : Did you pay her the $10

at the time?

A. No. I said to her, ''All right. Miss Foulstone,

I am going to send you this through my office."

Q. And did you send her the check?

A. I sent a check.

Q. Did you see Mrs. Foulstone at any time after

that? A. No, I didn't see her any more. [362]

Q. Did you have any communication with her?

A. Just this one telegram which was mentioned

yesterday, that is the only communication I had with

her.

Q. Did you have any communication with her

at any time prior to October 1, 1949?

A. No.
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Q. Now, during the fall of 1944, this interval

covering the conferences with Miss Foulstone or the

discussions with Miss Foulstone, did you talk to

Mrs. Wolff? A. During which time, please?

Q. During the period covered by your confer-

ences with Miss Foulstone in the fall of, I think it

is, '44.

A. No, this was a subject simply not to be touched

because—on account of the reasons which I have

mentioned before. That I just told Mrs. Wolf, just

before I made the appointment with Mrs. Foulstone

for the first time, *'I am going to have somebody

write this story down for me."

Q. This is what you told Mrs. Wolf?

A. Yes.

Q. And you didn't tell her anything about the

course of the conversations?

A. Nothing at all.

Q. Or about the story which was written in the

seven-page outline? A. Not a word. [363]

Q. Or the 17-page manuscript?

A. Not a word.

Q. What did you do with the manuscripts when

they were given to you by Miss Foulstone, if you

remember ?

A. Yes, I remember very well. I was so dis-

pleased, not to use a stronger word, that I took the

whole thing, what she brought to me, and put them

in my library somewhere, where they have been

resting for several years.

Q. When is the next time you took those papers
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out? A. This was when the claim was made.

Q. In 1949? A. In 1949.

Q. After the time of the sale to Loew's?

A. Yes, after the time of the sale. I didn't

even know at that time whether I would still have

them.

Q. Now, did you see Mr. Pines again after the

meeting at your home? A. Yes.

Q. Approximately when?

A. He came to my oJB&ce in late 1948 as a patient.

Q. When is the next time you had any discus-

sion with him concerning any literary property ?

A. Then I remember he went to France, and

then he came back to pay a bill, and in about the

early days of April, 1949, it was very shortly after

we had sold the story, he came to [364] the office to

pay a bill, and I said to him, "Mr. Pines"

Mr. Selvin: Just a moment. We will object to

that on the ground that any testimony between Mr.

Pines and this witness on this occasion is hearsay.

The Court: After the commencement of the ac-

tion?

Mr. Selvin : This is when he came to the office to

pay a bill. There is no showing that he came on

behalf of the plaintiff or anyone connected with

this lawsuit, and they apparently had some conver-

sation.

The Court: Objection sustained.

Mr. Cohn : I would like to make an offer of proof,

your Honor, by this witness, that the information
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concerning the sale came from this witness to Mr.

Pines.

I believe, if I may be heard on it very briefly, we
have a showing of agency.

The Court: You have a showing of limited

agency.

Mr. Cohn: We have a showing of agency, which

is presumed to continue, there being no evidence to

the contrary.

The Court : Well, how can it be presumed to con-

tinue when by his own testimony Mrs. Foulstone

said, ''This is the end," she gave him back the

manuscript and everything was settled up, he paid

the bill?

Mr. Cohn: That is right. I didn't make myself

clear. We have agency between Foulstone and

Pines. Pines had been

The Court : How could it be a continuing agency

for [365] Pines to act as an intermediary with Erich

Wolff, if all things were settled betw^een Foulstone

and Erich Wolff?

Mr. Cohn: Well

The Court: And, secondly, what difference does

it make who conveyed the information to Foulstone

that there had been a sale of this story ? We know

she heard about it.

Mr. Cohn: I think it has some probative value

on the lack of any guilty knowledge on behalf of the

defendant.

The Court : Make your offer of proof. You pro-
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pose to show by this witness, if permitted to do so,

what?

Mr. Cohn: That he, during the first or second

week of April, told Mr. Pines that he had sold a

story, "Case History," to Loew^s.

The Court: Is that all?

Mr. Cohn: Yes.

The Court: Is there any objection?

Mr. Selvin : Yes, I will object to it on the ground

it would be hearsay.

I may say that it has no probative value in that

offer, because the title "Case History," as far as

this record shows now, would mean nothing to Mr.

Pines or to Miss Foulstone.

The Court: It is certainly not a point that we

can spend a lot of time on. Objection sustained.

Your offer of proof is overruled, denied.

Q. (By Mr. Cohn) : Did you talk to Mrs. Wolf

about writing [366] this story for you after your

last conversation with Miss Foulstone?

A. Yes, after some time I talked to her about it

again.

Q. Approximately when?

A. I think a few months passed.

Q. All right. Maybe we can abbreviate this

somewhat. Did you tell her—what did you tell her

about the story? Was it substantially what you

had told

A. I told her, "I am really sorry that this thing

—that you are not interested in the subject." And

that is the way we talked again and again and again
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about it. And then one day she said, "Well, I will

tell you something, I will write it for you.''

Mr. Selvin: Pardon me, Mr. Cohn, if I may in-

terrupt.

If you care to do so, about this conversation with

Mr. Pines, I will withdraw my objection, if you

want to put it in.

Mr. Cohn: I renew the offer, your Honor.

The Court: Well, proceed. Ask him about it.

Q. (By Mr. Cohn) : Will you tell us the con-

versation that you had with Mr. Pines in the early

part of April, Dr. Wolff?

The Court: I take it counsel is not changing his

position, because he thinks that error was com-

mitted, but for some other reason which is not now

obvious or apparent?

Mr. Selvin: Your Honor is, as usual, quite per-

ceptive.

Mr. Fendler: There is something lurking in the

shadows [367] here.

The Court: Well, go ahead.

The Witness: Yes, I said to him, ''Mr. Pines,

by the way, do you remember the brain operation

story Mrs. Foulstone worked for me on once be-

fore?"

He said, "Yes."

I said, "We sold the story."

He said, "Did you? Fine. How much did you

get for it and who bought it?"

I gave him the information. And he said, "Con-
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gratulations. " And a few days later the letter from
Mr. Bragin came.

Q. (By Mr. Cohn) : Can you now pick up the

conversation with Mrs. Wolff? You had gotten to

a point where she said, '^I will write it for you." I

forget what you testified to.

A. Yes, she told me, "Well, you have been quite

nice to me," and so on and so forth, "and I am not

doing anything else now, so I am willing to write it

down for you, write it for you."

Q. Did you have any discussion with her con-

cerning compensation to her or interest in the story,

any proprietary interest in the story ?

A. Yes. It was understood

Mr. Selvin: We will object to that on the ground

it is a conclusion of the witness.

The Court: It is a preliminary question. Over-

ruled. [368]

Q. (By Mr. Cohn) : I am talking about the first

version of the story.

A. Do you mean "Through Narrow Straits'?"

Q. Yes.

A. She said, "I am not with heart and soul in

this story," and it was agreed that my name should

appear on the story only, and it should be my
story.

Q. Was that story offered for sale?

A. It was not offered to an agency, but I showed

it to several people.

Q. To whom?
A. People who were patients of mine, and I
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wanted to have their opinion and wanted to know
whether they think it is salable material. But it

was never offered to a studio as you offer a story

which you want to sell in the routine way.

Q. Excuse me. Did you show it to a Dr. Koretz ?

A. I showed it to Dr. Koretz.

Q. Did you tell him that Mrs. Victoria Wolf

had written it?

A. We are socially good acquaintances with Dr.

Koretz, and he knows very well that Victoria Wolf

is a writer, and I think I told him, of course, that

it is her writing.

Q. You didn't offer it for sale to Dr. Koretz, did

you? A. Not at all.

Q. What did you offer it to him for ? What was

your [369] purpose?

A. I wanted to have his opinion.

Q. Did you submit the story for sale to Loew's?

A. No.

Q. At a later time Mrs. Wolf wrote another ver-

sion of the same story ? A. Yes.

Q. And that was * * Brainstorm ? '

'

A. Yes.

Q. Was that story offered for sale?

A. That story was offered for sale.

Q. And it was not sold?

A. It was not sold.

Q. Did you have an imderstanding with Mrs.

Wolf about the credit for authorship on that story ?

A. Yes.
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Q. Will you tell us the conversation on which

that understanding was reached?

A. We agreed upon this story being our joint

property, and returns for the sale should be divided

fifty-fifty.

Q. Now, at a later time Mrs. Wolf came to you

to discuss another version of the same story, is that

true?

A. At some later time Mrs. Wolf told me, "Lis-

ten, I have an excellent idea how to handle the story

so far called * Brainstorm.' Let me write it in a

documentary fashion." And [370] she pointed out

to me what she meant by it, and she said, '*It im-

plies a lot of work."

And I said, "All right, it is a good idea. I am
a little bit far away from the subject by now, and

just go ahead and write it." And I even suggested

to her, "Let us share the returns 60 for you and 40

to me."

Q. And she did write the story?

A. She wrote the story.

The Court: And that became "Case History"?

The Witness: That became "Case History."

Q. (By Mr. Cohn: Did you have any story con-

ferences with her in the preparation of that story?

A. Of course.

Q. Did you make any contributions of ideas to

that story?

Mr. Selvin: We object to that upon the ground

that it calls for a conclusion of the witness. I sup-

pose he can tell what he did or didn't do.
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Mr. Cohn: I agree it calls for a conclusion, but

it is one way of shortening it.

Mr. Selvin: That is precisely why I made the

objection, because I don't think that is the part of

his testimony that ought to be shortened that way,

but you may disagree with me.

The Court: Objection sustained.

Q. (By Mr. Cohn) : Tell us what suggestions,

if any you [371] made concerning the story "Case

History. '

'

A. Case History, as far as I remember, I hardly

made any suggestions. My material from Brain-

storm was taken over, what I had contributed to

Brainstorm and Through Narrow Straits, it was

taken over, and just one suggestion I made, as far

as I can remember now, to show how she behaved

after the operation when they were in church to-

gether, that she showed an attitude which you would

expect from a child, but not from a grown-up per-

son.

But that was about the only contribution that I

made.

Q. This is the only suggestion of story material,

in addition to the original facts % A. Yes.

The Court: Do you mean you suggested the en-

tire church scene episode where she stands up in

church and talks back to the minister?

The Witness: I gave the idea, and then we dis-

cussed it.

The Court: That first appeared in Brainstorm?
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That doesn't appear first in Case History; it ap-

pears first in Brainstorm.

The Witness: Then this was my contribution to

Brainstorm, which later on, as I said, was taken

over into Case History. But otherwise I don't re-

member any contribution I did to Case History.

Q. (By Mr. Cohn) : You had a conversation

with Mr. Monta [372] during the early part of July,

did you not, July, 1949? A. Yes, I did.

Q. How did that meeting come about, what occa-

sioned it?

A. Mrs. Case, who knew about the claim of Mrs.

Foulstone, after Mr. Bragin had sent me the letter,

called me up, it must have been about the 4th or 5th

of July, and told me, "Well, Erich, the battle is on."

Those were her words.

I said to her, "What do you mean?"

"Well, I have received a letter from M-G-M that

there are certain claims to the title of Case His-

tory," and they wanted to see me. I think that was

in the letter, they wanted to see me. It is possible

that Mrs. Case called up Mr. Monta and that Mr.

Monta said, "I want to see him." I am not sure

about that.

Q. Did you talk to Mr. Monta at any time on the

telephone? A. I did not.

Q. Prior to your meeting with him in the office ?

A. Absolutely not. As a matter of fact, the first

thing I did after Mrs. Case called me, I called up

Mr. Fendler

Q. No, I don't think we need go into that.
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A. I beg your pardon.

Q. I don't think we need go into your conversa-

tions with Mr. Fendler. [373]

You did not talk with Mr. Monta on the telephone,

or otherwise, prior to your meeting on the 7th ?

A. I did not.

Q. Did you bring with you at that time the man-

uscripts of the 7-page outline and the 17-page manu-

script? A. Yes, I did.

Q. Tell us what your conversation with Mr.

Monta was at that time.

A. Mr. Monta said, "Well, you have heard about

this claim, and this is a very serious matter."

I said, "Mr. Monta, I brought you those stories.

I think, first of all, that these are entirely different

stories. If you would put the title Swear Not by

the Moon, put it over Case History, it wouldn't

make any sense at all. And, besides that, whatever

there is, it is my story."

So he was very busy going over those three scripts

which he had before him. Case History, Swear Not

by the Moon, and those two versions, and I remem-

ber very well that he made remarks which I simply

couldn't grasp. He said, "Well, you see there is a

similarity, because here you write this woman is

very nice and beautiful and lovable, and here in Case

History you have she is a gay, good-looking woman. '

'

And this was, as a matter of fact, the main core

of our conversation that morning, that Mr. Monta
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tried to compare those stories and show me how sim-

ilar they were. [374]

This went on for quite a while, and I reiterated,

''Mr. Monta, even if there is a similarity, it still is

my story."

He said,
'

' This is a very serious matter, and what

you have to do is you have to get us a quitclaim."

I said, "Well, I brought you this letter from Mr.

Fendler. What about getting declaratory relief?"

''No," he said, "this is not a matter of declara-

tory relief. We want a quitclaim, and that's all."

Mr. Fendler also stated in his letter, I said, that

at any rate I was entitled to sell the story on my
own.

So Mr. Monta said, "Well, I tell you, if the other

party has a very skillful lawyer, you can even get

around that point. So you have to bring us a quit-

claim."

That was mainly the conversation with Mr. Monta.

Then I said, "Mr. Monta, tell me, what do you

think would be appropriate, what amount would be

appropriate?"

After some hesitation, "Well, I think, make it

$500, offer her $500. A suit would cost you money

anyway, too."

I said, "I will do my best. I will go to my attor-

ney and I will offer to him that he should propose

—

suggest $500 for a quitclaim."

Q. Did you in that conversation or at any other

time tell Mr. Monta that you had approached Miss
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Foulstone with the purpose of having her write a

story with you? A. I did not. [375]

Q. Did you in your conversation with Miss Foul-

stone refer to her as a professional writer?

Mr. Fendler: You mean his conversation with

Mr. Monta?

Mr. Cohn: Thank you.

Q. (By Mr. Cohn) : Did you in your conversa-

tion with Mr. Monta refer to Miss Foulstone as a

professional writer? A. Never.

Q. Did you in your conversation with Mr. Monta

refer to your financial arrangements or lack of finan-

cial arrangements with Miss Foulstone?

A. The subject was not touched.

Q. Did you tell Mr. Monta that Miss Foulstone

had been satisfied to write on speculation in the be-

ginning, and that later on she expected to be paid

a salary ?

A. The subject was not touched at all.

Q. No reference to it was made by either of you ?

A. No.

Q. Did you tell Mr. Monta that Miss Foulstone

had insisted or had suggested that she be paid as a

writer ? A. No, I did not.

The Court: I take it the statement that the sub-

ject was not touched is a sufficient denial to cover it,

about financial dealings.

Mr. Fendler: May we have a stipulation that in

every respect wherein there is a discrepancy be-

tween the testimony [376] of Elsie Foulstone and

the testimony of Dr. Wolff, either with respect to
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conversations or otherwise, and in every respect

Mr. Selvin : I can stop you right now, Mr. Fend-

ler.

Mr. Fendler: Then we are going to have a very

elaborate rebuttal. My suggested stipulation was

that it would be that Dr. Wolff would be deemed to

have denied each instance of a discrepancy in rela-

tion to conversation or events, otherwise we are go-

ing to have to go through a couple of hundred ques-

tions.

Mr. Selvin : Well, I had to go through them.

The Court: Mr. Selvin says he won't stipulate,

so that disposes of it.

Mr. Selvin: I agree with your Honor, so far as

this particular subject, that the general answer al-

ready made covers the details relating to that par-

ticular conversation or that particular subject of

conversation.

The Court : It will be the ruling of the court that

unless you want to get your witness to change his

statement

Mr. Cohn: No, your Honor, I don't, but I am
not at all sure that the general statement that the

subject wasn't touched, the subject of financial ar-

rangements, will cover these various things.

The Court: It will certainly cover anything re-

lating to financial arrangements between Elsie Foul-

stone and Erich Wolff. He said the subject was

not touched by either party. That is [377] a suffi-

cient denial, and Mr. Selvin concedes it is, to cover

any matter of financial arrangements.
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Mr. Selvin : It is as to general form.

The Court: You don't concede the fact, but as

far as the record is concerned it is a sufficient denial

to leave the matter disputed in the record.

Mr. Selvin: Yes.

Mr. Cohn: Of course.

Q. (By Mr. Cohn) : Did Mr. Monta point out

to you any similarities between Case History and

the other story or stories, other than similarities in

character? A. No.

Q. Did he tell you that Miss Foulstone had given

body to any ideas and had actually written the story ?

A. He did not.

Q. Did he tell you that the story Case History

borrows freely from the material written by Miss

Foulstone ? A. No.

The Court: How much longer will you be with

this witness? You are concerning yourself now

largely with matters in the record which you would

like to have this witness' position on, is that right?

Mr. Cohn: That's right. I have one subject

which I will take up very briefly, and which occurs

subsequent to this conversation. [378]

Mr. Selvin: May I interject there? I should

like, if it is at all possible, to impose on the court

and counsel by putting one short rebuttal witness

on who is here, out of order, and who has to be back

at w^ork this afternoon.

Mr. Fendler : We have no objection.

The Court : Do you mean the eminent member of

the bar that came into the courtroom a while back?
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Mr. Selvin: No. He hasn't requested that he be

gotten out of the way, although I would be willing

to do it as to him, also. The witness is Miss Rob-

erts, the writer whose name has been mentioned in

the testimony, and her testimony will be quite short.

The Court : Mr. Cohn, you have further direct in

this matter, and possibly the noon hour will give you

an opportunity to organize those matters that you

need go into, and those that you need not.

Mr. Cohn : All right.

The Court: We will excuse Dr. Wolff at this

time temporarily, and call this witness out of order.

Mr. Selvin: Thank you. Miss Roberts.

MARGUERITE ROBERTS
called as a witness on behalf of the plaintiff, in re-

buttal, having been first duly sworn, was examined

and testified as follows

:

The Clerk : What is your name, please 1 [379]

The Witness: Marguerite Roberts.

Direct Examination

By Mr. Selvin

:

Q. Where do you live?

A. Encino.

Q. And what is your profession or occupation 1

A. I am a screen writer.

Q. How long have you been engaged in that oc-

cupation? A. About 20 years.

Mr. Fendler : Will you try to get your voice up

as much as you can?
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The Court: Shout a little bit.

Q. (By Mr. Selvin) : Have you ever at any

time been employed as a screen writer by Loew's

Incorporated ?

A. For the past 12 years.

Q. So you were employed during the years '48

and '49? A. Yes, sir.

Q. While you were employed at Loew's Incorpo-

rated were you ever assigned as a writer to a story

called Case History? A. Yes.

Q. And can you state when that assignment was

made ? A. Yes, the 21st of March, 1949.

Q. How long did you continue to work on that

assignment? A. Until the 11th of April, '49.

Q. The same year? [380] A. Yes.

Q. Immediately prior to your assignment to

Case History on what production had you worked

as a writer? A. Ambush.

Q. This period from March to April in which

you worked on Case History, can you state generally

and briefly what the nature of the work was that

you were doing at that time?

A. Yes, I had several conferences with Miss

Thorson, an executive in the story department, I

talked to Mr. Sherry about it, I did quite a great

deal of research, medical journals and textbook on

lobotomies, and then I prepared a rough treatment,

which would be my version of how to make a motion

picture out of the story, the original story.

Q. What was the occasion of your assignment

or your work on that particular picture stopping ?
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A. The picture Ambush
Mr. Cohn: Just a moment. I object to that on

the ground it calls for a conclusion of the witness

and no foundation laid.

The Court: How do we know? He said, "What
was the occasion of your stopping work on Case His-

tory?" Maybe she will say, "I fell down and broke

my leg and went to the hospital." How does it call

for a conclusion? The objection is overruled and we
will see what the answer is.

The Witness: The picture Ambush was almost

ready to go [381] into production before the cam-

eras, and it needed some rewriting, the director

wished some rewriting, and I was taken from Case

History and put on Ambush to do this rewriting so

they could start production.

Q. (By Mr. Selvin) : When did you start the

rewriting? A. The 12th of April.

Q. And continued for how long on Ambush ?

A. That time till June 22nd.

Q. 1949? A. Yes.

Q. And what did you do after that, so far as

your work out there was concerned ?

A. There was another picture about ready to go

into production, East Side -West Side, and they

needed a sequence rewritten, and I wrote that for

them.

Q. What was the period of your work on that

one ? A. July 4th, I believe, to July 16th.

Q. This is all in 1949 ? A. Yes.

Q. After that assignment, what did you do?
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A. Well, Ambush was on location, that means

they were photographing it in New Mexico, and they

had some trouble, and I was sent down there to do

some work on it.

Q. How long did that occupy you?

A. July 18th to July 30th. [382]

Q. 1949? A. Yes.

Q. At the time that you were taken off Case His-

tory to go onto these other assignments, were you

told or given any instructions as to whether you

would or would not be returned to Case History 1

Mr. Fendler: Just a minute. Objected to upon

the ground that there is no foundation laid as to

time, place, and persons present.

Mr. Selvin: First I am finding out if she was

given them, and if she says "Yes," I will go on from

there.

The Court: Overruled. Answer yes or no.

The Witness : What was the question ?

(The question referred to was read by the re-

porter as follows:)

('*Q. At the time that you were taken off Case

History to go onto these other assignments, were

you told or given any instructions as to whether you

would or would not be returned to Case History?")

The Witness: Yes, I understood that was to be

my next.

Mr. Fendler : Just a moment. I move to strike it.

The Court: Everything except "Yes" may go

out.
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Q. (By Mr. Selvin) : When were you given

those instructions ? A. Well, I asked [383]

The Court: When? He is asking questions art-

fully, because of the objection made. When? What
was the date ?

The Witness: I don't remember the exact dates.

Q. (By Mr. Selvin) : Was it before or after, or

during the time that you were working on Case His-

tory? A. Well, after I worked on it.

The Court: Was it after April 11, 1949, or be-

fore April 11th?

The Witness: That I was told I would go back

on Case History?

Q. (By Mr. Selvin) : Yes. A. After that.

Q. About how long after ?

A. Different times after that.

Q. Who told you ? A. Milton Beecher.

Q. Who was Milton Beecher?

A. He is an executive in the story department at

Metro.

Q. You say after April 11th on a number of oc-

casions you had some communication from Milton

Beecher about Case History? A. Yes.

Q. Were those communications given to you

from him, or were they in response to inquiries that

you made ?

A. I asked him a couple of times, and I think

once he [384] mentioned it.

Q. What was the reply to

Mr. Fendler: Let's get the times and places and

persons present, please.
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Mr. Selvin: Persons present is not part of any

foundation for a conversation, except for impeach-

ment purposes.

The Court: Technically that is true, but that is

the practice very often, that counsel asks for the

laying of a foundation.

Are you going to object to the conversation on

some ground after the foundation is laid, or do you

just want a foundation?

Mr. Fendler: Number one, I want the founda-

tion, and after we get the foundation—and time is

very important in this case, as your Honor knows

—

there may be further objections. At least I want

to know when these things were supposed to have

taken place and where.

The Court: Well, of course, you are trying this

case for my benefit and not for a jury. I don't see

the importance to either side of this particular mat-

ter.

Mr. Fendler : I may be wrong, your Honor, as I

probably am, but I think I have a proper objection.

Mr. Selvin: I will approach it from this stand-

point :

Q. (By Mr. Selvin) : After you completed your

work on Ambush on location, as I understand it you

testified July 30, [385] 1949, what did you do next?

A. My mother was ill in Colorado and I asked

the studio for some time to fly back there.

Q. When did you leave ?

A. Well, I suppose it was July 30th, because that

is when I went off Ambush.
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Q. Around that time? A. Yes.

Q. How long were you gone %

A. I was gone three months, because my mother

was quite ill and I asked for a vacation to be with

her.

Q. And you got back around the latter part of

October or the early part of November %

A. October 29th.

Q. Now, prior to the time that you left for Colo-

rado, and after the time you had been taken off

Case History, I understand you asked Mr. Beecher

on several occasions whether you were going to go

back to Case History?

Mr. Fendler: I object to it as leading and sug-

gestive. It is precisely the point that I was raising,

your Honor.

The Court: Sustained.

Q. (By Mr. Selvin) : Between April 11, 1949,

and July 30, 1949, did you have any conversations

with Mr. Beecher about whether or not you would

go back to Case History? A. Yes. [386]

Q. Can you fix the dates of those conversations ?

A. Not accurately. I would

Q. As best you can.

A. I would meet him in the hall, I suppose, every

week or so, and say, "What am I going to do next?

When am I going to get back to Case History?"

Q. And what would he say?

A. "When you finish."

Q. Were there any of those occasions upon which
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you can remember anyone other than yourself and

Mr. Beecher being present?

A. Not that I know of.

The Court: You never had a formal conversa-

tion or conference where he sat down in your office

or you in his ?

The Witness: Yes, I went to his office a couple

of times.

The Court : And talked about this ?

The Witness : Yes. It is quite informal, the door

is open, and you walk in and talk to him.

Q. (By Mr. Selvin) : After you got back from

Colorado did you have any conversation with Mr.

Beecher or any other story department executive

about Case History?

A. I think before I got back I was telephoned

and told that I was to work on Ivanhoe, and I think

probably I asked Milton, "What about Case His-

tory?"

Q. Mr. Beecher phoned you? [387]

A. Yes.

Q. And that would be sometime while you were

in Colorado? A. No. After I returned.

Q. After you returned? A. Yes.

Q. And what did he say when you asked him,

*'What about Case History?"

Mr. Pendler: Now, just a minute. I object to

the question on the ground it is uncertain as to time.

The Court : Well, also

Mr. Selvin: It is definitely after October, 1949,
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so it doesn't make any difference, really, as I see it,

how long after it was.

The Court: It is beyond the period of time in

which we are concerned. I don't think it is ad-

missible.

Mr. Selvin: My point is, if I understand the

facts correctly, that I propose to show when she

asked at this time, "How about Case History?"

—

meaning when was she going to go back to Case

History—that she was told Case History was dead,

this being just after the notice of rescission.

Mr. Fendler: That we would object to as hear-

say and self-serving.

The Court: I am going to sustain the objection.

What difference does it make? If they told her

the truth, they [388] would tell her it was dead,

that they served notice of rescission, they were

through with it, and they demanded their money

back.

Mr. Fendler: Their records, if your Honor

please, do not show that situation.

Mr. Selvin : I challenge that statement.

The Court: I am not going to be bound by any-

thing that happened after the notice of rescission

was given. The objection will be sustained.

Q. (By Mr. Selvin) : Did you, after April 11,

1949, do any work on Case History?

A. No, sir.

Mr. Selvin : You may cross-examine.
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Cross-Examination

By Mr. Fendler

:

Q. Miss Roberts, you say every week or so you

asked Mr. Beecher about whether you would go back

to Case History.

A. Well, you meet people in the hall, or you go

down to their office, and ask them what you are go-

ing to do next, yes. I was very interested in the

story, as a matter of fact, I wanted to do it.

Q. You have testified that you were rewriting on

Ambush. A. Yes.

Q. Between April 12th and June 22nd, is that

correct? A. That's right.

Q. You were doing that work at the studio, is

that correct ? A. Yes, sir.

Q. About every week during the period that you

were writing on Ambush, you were having these

conversations with Mr. Beecher about when you

were going back to Case History ?

A. I don't know whether it was every week,

every two weeks, or every ten days. I didn't keep

a record of it. This was more or less a casual thing.

I was trying to keep track of the story to see if any-

one else had been assigned, as a matter of fact.

Q. You said you were very anxious to get back

on Case History? A. Yes.

Q. You finished with Ambush June 22, '49, is

that correct? A. Yes.

Q. Did you have a conversation with Mr. Beecher
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at or about the time you finished Ambush as to when
you were going to get back to Case History %

A. Yes, I imagine I did.

Q. Do you have any recollection about it?

A. He said he wanted me to read East Side-

West Side and see if I could help on it. [390]

Q. Did it take you from the 22nd of June until

the 4th of July to read East Side- West Side?

A. I don't know. I really don't recall that.

Q. Did you make any effort between the 22nd of

June and the 4th of July, 1949, to find out when

you were going to be reassigned to Case History ?

A. I don't remember.

Q. I beg your pardon %

A. I don't remember.

Q. Were you informed by anyone at any time

after you finished writing on Ambush, June 22,

1949, that you would be reassigned to Case History ?

A. I believe that I worked on another story at

that time. Don't the studio records show that I did

something on The Big Country at that time?

The Court: That wasn't the question.

The Witness: I know, but he is trying to ask

what I was doing during this time.

The Court: No, he is not.

Read the question.

You are a story writer, and of course you prob-

ably have a good mind and you jump beyond the

first question to the second one. You listen to the

question he asks you.

Read it, Mr. Reporter.
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(The question referred to was read by the

reporter as [391] follows

:

C'Q. Were you informed by anyone at any

time after you finished writing on Ambush,

June 22, 1949, that you would be reassigned to

Case History?")

The Court: That means any time after June

22nd. It goes clear on through

The Witness: Yes, Milton gave me to linder-

stand that I would be reassigned.

Q. (By Mr. Fendler) : When were you told

that? A. I don't remember the exact date.

Q. Can you approximate it with respect to any

of the pictures that you say that you worked on?

In other words, was it after you were through with

East Side -West Side, or after your trip to New
Mexico with Ambush, or after you returned from

Colorado ? Can you give any indication, during the

entire, we will say, six months following June 22nd,

when you were first told that you would be re-

assigned to Case History?

A. It was at different times during the period.

Q. When is the first time after June 22nd that

you can recall that you were told that you would be

reassigned to Case History?

A. Well, I suppose it was after I finished work-

ing on East Side - West Side, or when I finished

working on Ambush.

Q. Or after you came back from Colorado ?

A. No, I don't think I was told then. [392]
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Q. You really don't have any recollection, do

you, of your being told that after June 22nd?

A. Yes, I do.

Q. You do % And you were told it by whom ?

A. By Milton Beecher.

Q. And when is the last time he told you that ?

A. I don't know the dates. I am awfully sorry.

I suppose I should make a record of these things,

but people don't.

Q. Now, you said that you completed a rough

treatment? A. Yes, sir.

Q. About how many pages was that treatment,

Miss Roberts %

A. I have it here. May I look at it?

Q. Please.

The Court: Let's not get another script in evi-

dence.

The Witness: This isn't a script. It is very

short. Well, I have several pages here of notes and

research.

Q. (By Mr. Fendler) : Your rough treatment

consists of six or eight pages of notes, or is it this

one page?

A. These are notes on the research and things

that I thought I might use. This is the brief outline

(indicating).

Q. Your rough treatment consisted of a page

and a half single-spaced, is that correct?

A. And this (indicating).

Q. Two additional pages single-spaced, is that

correct? [393] A. Yes, sir.
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Q. You write screen plays as well as treatments,

do you not ? A. Yes, sir.

Q. You usually write a complete treatment be-

fore you start the writing of your first draft screen

play? A. Not always.

Q. What is the normal custom at the studio?

A. It varies. It depends on how complete the

original material is. It also depends on the pro-

ducer. Some producers want treatments, some

don't.

Q. What were you planning on doing when you

were assigned to this? Were you going to make

a treatment before you made a screen play ?

A. I was going to make a very brief outline.

The Court: Mr. Fendler, what are you trying to

prove? Obviously the story purchased by M-G-M
was only what I would call a skeleton. It obviously

would have to be enlarged upon to make a screen

play, a movie. What are you trying to prove in this

cross-examination ?

Mr. Fendler: I want to find the approximate

period of time, if Miss Roberts had continued work,

both in research and in conference, treatment

The Court: How long it would have taken her

to have done it? [394]

Mr. Fendler: Yes, from the time she started

until the time that a screen play would have been

approved for production.

Can you give us an estimate ?

The Witness : Do you mean from the time I am
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assigned to the picture to the time I have com-

pleted the screen play?

Q. (By Mr. Fendler) : In a picture of this

nature. Would you estimate three, four, five

months? What would be your estimate on it?

A. Well, it varies. It depends on how difficult

the story is.

Q. This was a difficult one, wasn't it?

A. Rather, yes. It was quite touchy.

Q. What would be your best judgment on the

period of time that would have been required for

you to have completed all the investigation, research

work, treatment, story conferences with everyone

you would have about it, and finally get to a screen

play? A. Ready for shooting?

Q. Yes.

A. The first version, well, I should think be-

tween eight to ten weeks.

Q. About eight to ten weeks minimum. Now,

you mentioned first draft screen play; now, after

there is a first draft screen play, that is the time

that they break it down [395] for budget purposes,

casting, and so on, isn't it? A. Yes.

Q. And then there are frequently changes made

from the first draft screen play until they get to

their shooting script in final form, isn't that right?

A. Sometimes.

Q. What is the period of time normally required

to reach that point ? A. That varies, too.

Q. That would be another eight or ten weeks ?

A. It varies. Sometimes scripts go into pro-
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duction very quickly, sometimes the director wants

a lot of changes; that really depends on the indi-

viduals.

The Court: Are you ever given a chance just to

work consecutively on one picture without being

interrupted 1

The Witness : Sometimes.

The Court: Very seldom?

The Witness: It depends. You may finish a

script and they are not ready to shoot it, and they

put you on something else until they are ready to

go on, and then you are brought back.

The Court: It would depend on the interrup-

tions and what the duration of the interruption is?

The Witness : Yes. It is a very difficult thing to

say.

The Court: How can you get any evidence on

this that [396] will be of any help to the court?

Mr. Fendler : If your Honor please

The Court: In other words, if it was a case

where a person was put at a desk and told to write

a play, and the minute the play was written it went

into production, that is one thing; but from the

testimony I have heard, plus what I practically

have to take judicial notice of, what I know about

the industry, there is this done and that done, and

then an interruption and something else is done,

another interruption, you don't know how long those

interruptions will be, some revision has to be made,

then you have to get the actors who are available.

How can you get anything except how long will it
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take if there were no interruptions, and that doesn't

mean anything.

Mr. Fendler: The contention has been advanced

by the plaintiff that the cycle of documentary pic-

tures had run its course, and that this was valueless

as of the summer of 1949; and in view of circum-

stances, which I don't need to recapitulate here, I

think it is perfectly obvious that if the play which

this studio claims was valueless at the time they

offered it back to these people and demanded their

$15,000—if it was valueless at that time, it was

valueless because the studio delayed in getting the

thing ready for production. And that is the point,

if your Honor please, and there is a very strong

defense of estoppel separately pleaded here, [397]

because we submit that a studio cannot take a live,

valuable property in April, and take off a valuable

writer, as Miss Eoberts is—about a $2,000-a-week

writer—take her completely off, let her work on it

for two weeks, or however long it is, then take her

off and keep her busy for six months

The Court: That is all in the record.
||

Mr. Fendler: Yes, sir. You asked about the

time, and the purpose

Mr. Selvin: May I

Mr. Fendler: and the purpose of the time

was to show that the studio is estopped by reason of

their own delays, their own taking their writer off.

This couldn't have gone before the camera for

months, in any event. That is the point, if your

Honor please.
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The Court: Let's hear from Mr. Selvin.

Mr. Selvin: I was just going to say, the basic

premise on which Mr. Fendler founds that argu-

ment is a premise which, as I pointed out to him

yesterday, doesn't exist in the record, because the

evidence to which he is referring is evidence in the

proposed stipulation of Mr. Monta, paragraph 15,

which at his vigorous objection was stricken out.

Mr. Fendler: But Monta has continuously testi-

fied, in answer to interrogatories, that the story was

valueless for motion-picture purposes from the 1st

of October on.

The Court: Where has he said that? [398]

Mr. Fendler: In all the answers to the inter-

rogatories which are in evidence.

Mr. Selvin: Point to one.

Mr. Fendler: The answer to interrogatory 19:

''Insofar as use by Loew's Incorporated is con-

cerned, the story entitled 'Case History' is valueless

for motion picture purposes."

Mr. Selvin: Does he give the reason?

Mr. Fendler: Answer to interrogatory 20:

"Insofar as use by Loew's Incorporated was con-

cerned, the story entitled 'Case History' was value-

less for motion picture purposes on October 1, 1949,

the date upon which notice of rescission was given

by Loew's Incorporated to defendant Victoria

Wolf."

The Court: Now, wait. Are you going to con-

tend, Mr. Selvin, that it was valueless because of

the end or turn of a cycle of a certain type of pic-
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ture, or is your contention going to be that it was

valueless based on this contention of title?

Mr. Selvin: Based on title.

So far as the cycle was concerned, we proposed

a stipulation with respect to testimony in that re-

gard, and Mr. Fendler said he wouldn't sign it, so

I said, ''Eliminate it. It isn't important enough

for me to argue about it, eliminate it." [399]

The Court: You took this witness out of order

on the representation it would be a short witness,

in order to accommodate the witness. Now we are

disaccommodating about five lawyers and a judge

and the reporter and the clerk, and, after all, there

has to be some balance as to how important a

writer is.

How long is this cross-examination going to take ?

If it is going to take a few minutes more, we will

finish up. If it goes on indefinitely, she will have

to come back at 2:00. That is the only thing I am
concerned with. You may cross-examine into any-

thing you want to. I am just trying to hurry it up.

For that reason, now, how much time do you want?

You had better come back at 2:00. You are a

good witness, and I would like to have you back

here as a witness. We will see you at 2:00 o'clock.

(Whereupon, at 12:25 o'clock p.m., a recess

was taken until 2:00 o'clock p.m. of the same

day.) [400]
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April 19, 1951—2:00 P.M.

The Court: Ex parte matters?

(Other court matters.)

The Court: Call the case on trial.

The Clerk: No. 10526-C Civil, Loew's v. Wolff,

further trial.

Mr. Fendler: Miss Roberts.

MARGUERITE ROBERTS
resumed the stand as a witness on behalf of the

plaintiff and, having been previously duly sworn,

testified further as follows:

Cross-Examination

(Resumed)

By Mr. Fendler:

Q. Miss Roberts, going back to the dates, the

date that you finished Ambush, the rewrite job on

Ambush, which was June 22, 1949, you previously

testified that you did not start the next picture.

East Side-West Side, until July 4th. Were you

available at the studio and unassigned to a picture

between the 22nd day of June and the 4th day of

July?

A. No. I made a mistake on those dates.

Q. Will you correct them, please?

A. Yes. I have that I went on East Side-West

Side on July 4th, and the studio records are put

down as the end of the week. So it was the end on

July 4th. I really went on June 28th. [401]

Q. Then were you available at the studio and
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not assigned to any motion picture between the

22nd day of June and the 28th day of June, 1949?

A. That's true.

Q. That's correct?

A. To the best of my remembrance. I may have

been reading East Side-West Side for two or three

days before I was assigned.

Mr. Fendler: May I ask, Mr. Selvin, whether

the studio records of the plaintiff reflect the fact

that between the 22nd day of June and the 28th

day of June, 1949, that the witness Miss Roberts

was not assigned to any picture?

Mr. Selvin: The records reflect as Miss Roberts

testified, that she completed this particular assign-

ment on Ambush on the date indicated, and that

for the period between that and the assignment to

East-Side West Side, the six-day period that you

mentioned, which includes a week end, the records

show "Available."

Mr. Fendler: Show her available and not as-

signed; is that correct?

Mr. Selvin : The exact word in the record under

the column "Story" is "Available," which means

she is available for assignment.

Mr. Fendler: Very well. Thank you. So stipu-

lated.

Q. (By Mr. Fendler) : Miss Roberts, have you

previously [402] had occasion to work upon docu-

mentary stories? When I speak of documentary

stories, I mean stories which are intended to be

reflected upon the screen as documentaries. Or is
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this the first story of that character to which you

were assigned?

A. Well, I didn't look upon this as a documen-

tary story.

Q. I beg your pardon?

A. I didn't look upon it as a documentary story.

I have never worked on what is called a docu-

mentary.

Q. When you undertook the preparation of the

rough treatment, and during the period that you

maintained your interest in it, you did not intend

to prepare a screen play that would be documen-

tary in nature?

Mr. Selvin: I am going to object to that upon

the ground that it is irrelevant and immaterial. I

don't see what difference it makes.

The Court: Sustained. She said she didn't look

upon this as a dociunentary picture. I don't know

what you mean by "a documentary picture," but I

don't look upon it as a documentary picture.

Q. (By Mr. Fendler) : For the purpose of the

record, do you want to indicate what you under-

stood by the term '' documentary"?

A. Well, my understanding of a documentary is

a thing that has no fiction whatsoever in it and is

sort of a [403] nonfictional story.

The Court: Like a biography of a man's life?

The Witness: No, not necessarily. But a thing

that is fact, based on fact, rather than fiction.

The Court : A biography would be based on fact.

The Witness: Yes, it would be.
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Q. (By Mr. Fendler) : Did you have occasion

to do any work upon a story at Metro-Goldwyn-

Mayer, another story, which involved the problem

of whether or not an operation would be performed

upon the brain of a leading character, a story pro-

duced and distributed by Loew's Incorporated, en-

titled Crisis?

Mr. Selvin: To which we object upon the ground

that it is immaterial and irrelevant and not ger-

mane to any issues here.

The Court: What does it tend to prove or dis-

prove, Mr. Fendler?

Mr. Fendler : I think, if your Honor please, that

Crisis involves a similar story, at least to the ex-

tent of the problem indicated, which was placed in

preparation, produced and distributed by Loew^s
|

Incorporated during the period 1950.

Mr. Selvin: Suppose it did?

The Court: So what does it tend to prove and

what would the answer to your question prove or

disprove in this case ?

Mr. Fendler: We are trying to find a reason, if
|

your [404] Honor please, for M-G-M, after keeping

the story for six months, throwing it back at these

defendants. If they decided to produce and dis-

tribute another motion picture which contained a

similar theme, at least in part, at least that might

tend to throw some light upon the motive of the

plaintiff here.

Mr. Selvin: Well, the time, I submit, to do the

fishing was when the depositions and discovery
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were being made, and not now at trial, in the first

place ; and, in the second place, suppose the witness

did work on such a picture. Obviously as a writer

she doesn't make the policy decisions as to what

pictures will and will not be produced.

The Court: Your comments are correct. I will

overrule the objection.

Mr. Fendler: What is the question?

(The question referred to was read by the

reporter as follows

:

('*Q. Did you have occasion to do any work

upon a story at Metro-Goldwyn-Mayer, another

story, which involved the problem of whether

or not an operation would be performed upon

the brain of a leading character, a story pro-

duced and distributed by Loew's Incorporated,

entitled Crisis?")

The Witness: I read such a story, but I did not

work on it. [405]

Q. (By Mr. Fendler) : Was that story pro-

duced and distributed by Loew's Incorporated, to

your knowledge? A. I believe it was.

Q. And did that story present a very serious

problem to the doctor who was one of the leading

characters in the picture, as to whether or not he

should perform the brain operation upon one of

the other characters?

Mr. Selvin: To which I will object on the ground

it is incompetent, irrelevant, immaterial, and not

the best evidence. If Mr. Fendler wants to show
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the picture Crisis to the court, we will arrange it. f

If he wants to inject the wholly collateral issue as

to whether Crisis is sufficiently similar to Case

History to justify his contention, then we can be

here another week or two. But if we are going into

that issue, I say let's go into it with the best evi-

dence, namely, the picture itself; not second-hand

testimony as to what is or isn't in the picture.

In addition to which, I will add to the objection, I

no foundation has been laid to show that this wit- \

ness knows what is in the picture. She said she

read a story, but didn't work on it. I don't know

whether she even saw the picture.

Q. (By Mr. Pendler) : Let's ask. Did you see

the picture Crisis'? A. No, sir.

Mr. Fendler: That settles that. [406]

The Court: The objection is sustained.

Mr. Fendler: That is all.

The Court: Any redirect?

Mr. Selvin: I haven't any.

Mr. Cohn: There is one question I want to ask,

but I understand we can reach the information by

stipulation. Is that correct?

Mr. Selvin: That's right, I am willing to stipu-

late that it is an occurrence that happens often,

with the plaintiff as well as other motion picture

studios, that a series of writers are successively

assigned to work on the same picture, not in col- !

laboration with each other but successively and

independently of each other.
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Mr. Fendler: I do not enter into that stipula-

tion.

Mr. Selvin: You didn't request it.

The Court : It is stipulated between the plaintiff

and the defendant Erich Wolff as stated by counsel.

Mr. Selvin: That is all.

The Court: You may be excused, Miss Roberts.

Thank you very much. I am sorry to have had to

bring you back.

Mr. Cohn: May I proceed with the examination

of Dr. Wolfe now?

The Court : You may. [407]

DR. ERICH WOLFF
one of the defendants herein, resumed the stand as

a witness in his own behalf and, having been pre-

viously duly sworn, was examined and testified

further as follows:

The Court: I hope you were able to profitably

use some portion of the noon hour to organize the

rest of the testimony that you have in mind.

Mr. Cohn: I have, your Honor.

Direct Examination

(Resumed)

By Mr. Cohn:

Q. In your conversation with Mr. Monta, which

has been fixed as of July 7, 1949, did you say that

you would get a quitclaim from Miss Foulstone?

A. I said that I would go to my attorney and

ask him to offer $500 for obtaining a quitclaim.

Q. Did you tell Miss Foulstone at any time dur-
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ing your meetings with her, or by any other fashion,

that she could put her name on any of the manu-

scripts ? A. I never did.

Q. Did you ask Miss Foulstone for a statement

of her expenses as distinguished from her charges?

A. No.

Q. Did you ever discuss with Miss Foulstone

marketing the story? A. Never. [408]

Q. Dr. Wolff, did you engage counsel for the

purpose of endeavoring to get a quitclaim from

Miss Foulstone? A. Did I engage

Q. Counsel, a lawyer? A. Yes.

Q. The firm of O'Connor and O'Connor?

A. That's right.

Q. Did you authorize them to undertake litiga-

tion for the purpose of clearing the title?

A. After I felt that it was impossible to get a

quitclaim for a reasonable amount I did authorize

them.

Mr. Cohn: Those are all the questions I have.

Do you have any questions?

Mr. Fendler: No.

Mr. Selvin: I should prefer, in the circum-

stances, that if Mr. Fendler is going to examine,

that it precede my cross-examination.

The Court: That will be the order of the court.

Mr. Fendler : I beg your pardon ?

The Court: If you have any cross-examination,

I think it only fair that you conduct your cross-

examination at this time.

Mr. Fendler: I have no questions at the present
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time. If Mr. Selvin, however, brings up some*

thing

The Court: I accept your statement in good

faith. Something may arise where you may want

to ultimately question the [409] witness, but pres-

ently you have no cross-examination.

Mr. Fendler : Thank you, your Honor.

Cross-Examination

By Mr. Selvin:

Q. Dr. Wolff, you are not a professional writer ?

A. No.

Q. Never have been ? A. Never have been.

Q. Prior to Case History did you ever work on

or attempt to write anything of a literary or dra-

matic sort?

A. Just short articles while I was in Europe,

but never during the last 15 years since I have been

in America.

Mr. Fendler: You exclude, counsel—you speak

of literary activities—^medical articles, do you not?

Mr. Selvin: I was coming to that, Mr. Fendler.

Q. When you say ''short articles," do you mean
professional or medical articles, or articles of

A. Medical articles, and also other ones.

Q. Otherwise what kind of articles were they?

A. I remember one which I wrote, which unfor-

tunately has been rejected. It was called After the

Holidays.

Q. After the what? A. The Holidays.

The Court: You say ''unfortunately rejected' '?
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The Witness : Yes, at that time. [410]

Q. (By Mr. Selvin) : But such writing of that

sort as you have done was done in Europe?

A. Only in Europe.

Q. And consequently as a matter of some 15-

years ago? A. That's right.

Q. You have known Mrs. Wolff for how long?

A. Since 1943.

Q. During the period the latter part of 1944 and

through the year 1945, by that time you and she

had become quite good friends; isn't that right?

A. That's right.

Q. And you saw her and she saw you quite

frequently during that period? A. Yes.

Q. In fact, you saw each other virtually every

day ? A. No.

Q. How often did you see each other?

A. We saw each other

Mr. Cohn: I object to the question because it

isn't clear as to the period to which Mr. Selvin is

referring.

Mr. Selvin: The latter part of 1944 and 1945.

The Witness: We saw each other maybe four

times, five times a week.

Q. (By Mr. Selvin) : Well, that is close enough

to daily for my purposes. You saw each other

either at your home or [411] her home ?

A. That's correct.

Q. You knew, of course, by 1944 that Mrs. Wolff,

or Miss Wolf, as she was then, was a professional

writer? A. Yes.
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Q. That she had written a number of novels'?

A. Yes.

Q. And a number of screen plays?

A. Yes.

Q. And that she was a writer who contributed

to and whose work was published in various na-

tional magazines, isn't that right? I am asking if

you knew that at that time?

A. Most likely, yes.

Q. After you had seen this article in the Medical

Journal on prefrontal lobotomy there came to you

this idea of a story which might be developed out

of the combination of prefrontal lobotomy and your

own tragic marital experience; isn't that right?

A. That's right.

Q. Coupled, also, with the impact that your re-

cent reading of Marcel Proust had had on your

mind? A. That's correct.

Q. You thought about that idea quite a good

deal during the period after it first came to you?

A. After? [412]

Q. After it first came to you. A. Yes.

Q. Trying to work out in your own mind some

story line or general plot? A. Yes.

Q. Did you put anything actually down in writ-

ing in respect of that idea at that time; that is,

you, yourself?

A. No, because I never put anything down in

writing what I have in my mind, unless T have to.

For instance, I

Q. You have answered my question.
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A. All right.

Q. You didn't, prior to the recital of your idea,

which you gave to Elsie Foulstone, you had not

before that time dictated anything in respect of

the idea to someone else to write or transcribe for

you ? A. No.

Q. So at the time that you first talked to Miss

Wolf about the possibility of her working on this

idea you had nothing with reference to that idea

except what was in your mind; is that right!

A. That's correct.

Q. Now, the idea which you had at that time

was one for a story in which a doctor married to a

woman who had been associated with him in some

way professionally, a professional assistant or some-

thing of that sort, was confronted with the [413]

problem of determining if this very serious matter

of prefrontal lobotomy should be performed on his

wife in order to relieve her of a melancholia which

ensued upon the birth of a child; that is the begin-

ning of the idea, at any rate, is it not, that you had

in mind at that time?

A. That is the beginning.

Q. And carrying that idea further, what you

had in mind at that time, then, was the ultimate

decision of the doctor to permit the operation to

be performed notwithstanding the risk, at the ap-

parent success of the operation from the standpoint

of restoring the person to her original personality

for a short time, and then the change of personality

arising from the operation into—transforming the
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wife into a person of immature, childish, and irre-

sponsible activity? A. Yes.

Q. That change of personality then presented

the doctor, the husband, with the problem which I

think you said was suggested to you by Proust, the

problem of constancy, whether his love and affec-

tion would persist notwithstanding the tragic con-

sequences upon himself of his wife 's activities ?

A. I didn't understand the last question.

Mr. Selvin: Will you read it, please?

(The question was read by the reporter.)

The Witness: That's right.

Q. (By Mr. Selvin) : And the ultimate decision

which the [414] doctor makes is one in favor of

constancy, rather than inconstancy or separation

from the problem by divorce or other means?

A. Either, or.

Q. Was that in substance the idea as you had

it developed in your mind at the time you first

spoke to Miss Wolf, Victoria Wolf?

A. In substance it was, yes.

Q. And when you talked to Victoria Wolf the

first time about the possibility of her working with

you on it, did you tell her that idea in substance

as I have related it, although you understand, of

course, it would have been in your own language,

not my language? A. Yes.

Q. You were not dictating to Miss Wolf at that

time or indicating to her the nature of stenographic
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dictation that you were going to make to her, were

you?

A. I didn't even approach her to write it in

any way.

Q. You weren't approaching her then with a

request to act as your stenographer or secretary in

getting your idea down on paper? A. No.

Q. You were approaching a woman whom you

knew to be an established writer for the purpose

of taking your idea and reducing it to a written

expression or treatment of your idea
; [415] is that

right?

A. No, I did not. I did not approach her in any

way to do something with the idea.

Q. The first time you merely asked her if she

would be interested in doing something about it?

A. No. I told her only, ''I think this would be

an excellent basis for a story." And from her

reluctant attitude I was discouraged and didn't

offer it to her any more.

Q. When you said that you went to her and

said you thought that would be an excellent basis

for a story, were you telling her the story for the

purpose of getting her advice, or for the purpose

of determining whether she would be interested in

working on it?

A. I did not tell her the idea in order to expect

any definite participation on her part. We were

often talking about certain subjects, which may be

good subjects or topics for stories, but I didn't

actually have in mind that she should say, ''Well,
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let's go ahead and write the story." I told her the

idea. And when she said, ''Well, I don't think it

is such a good idea for a movie story," the discus-

sion was practically over.

Q. Then, as I understand it, your discussion

with her about the story on this first occasion was

purely a casual or friendly discussion about some-

thing that had occurred to you'?

Mr. Fendler: Just a moment. We object to it

as having [416] been asked and answered, if your

Honor please. I think this is about the third or

fourth time.

The Court: Overruled.

(The question was read by the reporter.)

The Witness: It was what had occurred to me,

which I had read and which I had thought out, and

I told her about it in the matter of a very casual

conversation, conversations as we used to have very

frequently.

Q. (By Mr. Selvin) : In other words, it is not

correct to say that you told Miss Wolf the story

for the purpose of securing her collaboration in

writing it? A. That is correct.

Q. You mean it is not correct to say that?

A. It is not correct to say that.

Q. After Miss Wolf had indicated in this casual

conversation that she didn't think too much or too

highly of the idea, you nevertheless persisted in

your idea that you would like to have a story of

that sort written?
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A. I was not set strongly and vigorously upon

the idea to have this thing come to life now. I

carried it with me, and when occasions arose when

we were in circles of writers I talked about it, until

I was really encouraged by the approval of some

writers that it was a good idea. Only then did the

decision in me take shape that I should really make

a story out of it. [417]

Q. All right. When did that decision take place ?

A. Late in summer, 1944.

Q. Now, at the time that that decision took

shape you still had nothing with respect to this

proposed story, other than the idea that you had

worked out in your mind ? A. That is correct.

Q. And we are still now with the same idea, in

substance, which I have related to you previously?

A. Same thing.

Q. That decision having taken shape, some

friend of yours apparently suggested Miss Foul-

stone to you; is that right? A. That's right.

Q. And, as you have related, you got in touch

with Miss Foulstone and had some conversations

with her about whether or not she would do what

it was that you were interested in; is that correct?

A. That is correct.

Q. You told her the idea? A. Yes.

Q. In substance the same as you had previously

told Miss Wolf; is that right? A. Yes.

Q. You did not say to Miss Foulstone at that

time, did you, that what you wanted was merely a
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stenographer or [418] secretary to write down what

you might dictate ?

A. I told her that I am looking for somebody

to write down the story for me in decent English.

Q. What you wanted was somebody to take that

idea which you told her in substance, and to put it

into decent English? A. That is correct.

Q. You wanted nothing added, nothing changed,

except some rhetorical or grammatic changes to

make it in proper English? A. That's right.

Q. That is all you wanted?

A. That is what I was thinking of at that time.

Q. Well, I am asking, what did you tell Miss

Foulstone ? Is that all that you told her ?

A. What I just told you before.

Q. I beg your pardon?

A. Just what I told you before, that I wanted

somebody to put the story down in proper English,

that is what I told her.

Q. Did you elaborate on that by saying anything

to the effect that you wanted no departure from your

idea, nothing added, nothing taken away, only

rhetorical or grammatical changes made?

A. I took it for granted. [419]

Q. You did not say it ?

A. I don't think we discussed that.

Q. Did you at this time or at any time, for that

matter, ask Miss Foulstone to arrange to work the

story out with you? A. I never did.

Q. Miss Foulstone, in any event, agreed to the

request that you made of her and said she would
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be willing to do that? A. She did, yes.

Q. It was your definite understanding at that

time that what she was to do was to involve no cre-

ative work on her part? A. Yes.

Q. Did she at any time when you were making

the arrangements for her to do this ministerial work

of correcting your English make any inquiry as to

what if anything she would receive by way of com-

pensation for that work ? A. She did not.

Q. Aside from the fact that some years before,

or at least some months before, you had treated

Miss Foulstone professionally, had you ever seen or

met her before this occasion?

A. Some years before, Mr. Selvin. But I had

never met her, not to my remembrance.

Q. She was not a friend of yours in the sense

of someone you saw frequently?

A. Not at all. [420]

Q. Or someone whom you had close and intimate

social relations with? A. No.

Q. And she had not been a patient of yours for

two or three years? A. That's correct.

Q. Is it fair to say that for all practical pur-

poses, when you first started this work with her on

the story, the kind of work that you suggested, that

Miss Foulstone was virtually a stranger so far as

you were concerned?

A. That is right. May I add something? That

during the years between her first coming to my

office as a patient and the fall of 1944, I think she
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came to my office once or twice with a patient whom
she brought to me, and I think whom she coached.

Q. After Miss Foulstone notified you that she

was willing to comply with the request that you had
made of her, between that time and the time that she

brought to you this 7-page manuscript, did you have

any meetings or discussions with her ? A. No.

Q. So that 7-page manuscript, as far as you can

tell, or I mean as far as anything you may have

said or done was concerned, was based entirely on

this general idea or this idea of yours which you

related to Miss Foulstone in your [421] first or, at

least, early conversations, is that right?

A. It was more than an idea; it was already a

story which I told her.

Q. All right. You will pardon me if, simply for

convenience, I refer to it as an idea. It is much

easier to say "idea" than to refer or identify it

otherwise. But if you want, I will say this story

outline which you had in your mind and which you

have related to me. A. Yes.

Q. So up to the time the 7-page manuscript was

delivered, as far as you were concerned, all that you

had done with relation to the 7-page manuscript

was to relate to Miss Foulstone this story outline

that you had in your mind? That's right.

Q. That 7-page synopsis was written, was it not,

for the purpose of protecting the main idea?

A. That's right.

Q. After that manuscript was written and de-

livered to you, you did have some discussion with
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Miss Foulstone, did you not, about how that idea, the

main idea as represented in this 7-page manuscript,

should be worked out and developed 1 A. Yes.

Q. That was a discussion with her about the

trend of the action of the story, as distinguished

from the outline itself? [422]

A. It was not a discussion. I told her at our

first meeting that I was not quite clear about how

I should make the story end, that I had thought

out an ending, and I related that to her.

Q. Then you say that it was not a discussion, it

was more of a statement or declaration on your

part of what you wanted? A. Yes.

Q. Definitely not a discussion between the two

of you as to how this should be worked ouf?

A. No.

Q. She was there, as far as you were concerned,

for the purpose of listening to what you had to say

and go back and put it into proper English ?

A. That's right.

Q. Up to this time had there been any sugges-

tion or inquiry or comment by Miss Foulstone as

to whether or not she was going to receive any

compensation for the services that she was per-

forming? A. No.

Q. She ultimately delivered a 17-page manu-

script, is that right? A. Yes.

Q. You read it? A. I read it. [423]

Q. You told her that certain changes would have

to be made, did you not?

A. I told her that before I read it. I told her
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that after she related to me the incident which I

have talked about this morning concerning the

woman becoming a beauty operator, distorting the

face of a client in a beauty salon, and so on and

so forth. I found this idea so repulsive that this

practically dominated the whole conversation I had

with her.

Q. Well, in any event, all of that conversation

was leading up to the proposition that changes

would have to be made*?

A. That the story would have to be written the

way I wanted it.

Q. Did she go back to make those changes, or

was that the time when she terminated the relation-

ship?

A. No, the relationship was not terminated at

that point. She said, "Well"—and here my recol-

lection is not 100 per cent certain. As far as I re-

member she went away and said, ''Well, all right"

—I cannot remember exactly whether she said, "I

will rewrite it," or, "I will think it over." I don't

know.

Q. In any event, after you had indicated your

ideas about this beauty parlor sequence, and, as I

understand you, at the time you were giving her

your ideas on that you had not read the 17-page

manuscript? [424]

A. No; I read it after she left.

Q. You found out about the beauty parlor in-

cident because she told you she had inserted it?

A. That is correct.
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Q. After listening to your understanding of it,

she left, Avith the understanding that she was going

to make changes, is that right?

A. Mr. Selvin, thinking about it, I believe I told

her that I would get in touch with her after I had

read the whole thing, because I couldn't have come

to any definite statement, because when she left I

had not read those 17 pages yet.

Q. Well, did you receive any changes or cor-

rections from her other than this one-page change

that is in evidence as Exhibit F"?

A. No, that is all I received.

Q. Did you have any further discussions with

her, after this beauty salon discussion, about the

nature and contents of the story at any time after

that? A. No, that was the end of it.

Q. Let me get this sequence straight now. She

brought the 17-page manuscript. A. Yes.

Q. She told you that she had the beauty salon

sequence in it? A. Yes. [425]

Q. You presented your objections and views on

that subject at that time?

A. That's correct.

Q. She indicated finally, and I gather from your

testimony somewhat reluctantly, that she would com-

ply with your views?

A. I just corrected myself and said that I think

I said to her, "I have to read the story and get in

touch with you."

Q. That you would get in touch with her?

A. Yes.
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Q. And then you never saw her again for the

purpose of discussing the development of the story

after that? A. No more.

Q. And it was after she left, following this

beauty parlor discussion, that you read the 17-page

manuscript ? A. That is correct.

Q. Did you not notice when you read that 17-

page manuscript, on page 7, that there was a techni-

cal medical error in describing the nature of the

prefrontal lobotomy operation?

A. No, I didn't.

Q. Well, let me point this out to you. I am read-

ing now from page 7 of Exhibit 17, the third para-

graph, or, rather, the second full paragraph appear-

ing on that page.

The Court: Is that the page that was corrected,

page 7 [426] of that manuscript?

Mr. Selvin: That is right.

The Court: Are you reading from the script as

corrected, or before?

Mr. Selvin: Before correction.

The Court: All right.

Q. (By Mr. Selvin) : ''Well—it"—and *'it'' re-

fers to the operation—"it relieves the patient of her

melancholia and undue anxiety by literally remov-

ing a portion of the brain." Do you recall read-

ing that? A. Mr. Selvin

Q. My question is, Do you recall reading that?

A. After seven years, no.

Q. As a matter of fact, from what you under-

stand about the prefrontal lobotomy operation, that
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is not strictly accnrate, is it, that a portion of the

brain is removed?

A. It is entirely wrong.

Q. Now, in this corrected page which you re-

ceived from her, Exhibit P, the same paragraph

reads as follows—withdraw that.

You received Exhibit F from her some time after

this beauty parlor discussion? A. Yes.

Q. Now, going back to Exhibit F, the same para-

graph: [427]

''Well—it relieves the patient of her melancholia

and undue anxiety by severing certain connecting

fibers in the brain."

Now, that is a correct description of the pro-

cedure, is it not?

A. I am absolutely sure that I turned her atten-

tion to the mistake. But after seven years I am not

in a position to tell you exactly whether I discov-

ered the mistake without being aware that a cor-

rection was to be made later. But I am absolutely

sure that a lay person cannot possibly know that

it is a severing of fibers and not the removal of the

lobe of the brain. Because that is such a gross mis-

take that it couldn't have possibly escaped my at-

tention.

Q. What I am getting at is that you hadn't read,

at the time of this beauty parlor salon discussion,

you hadn't read the 17-page manuscript?

A. I hadn't.

Q. So at that time you couldn't have known that

the mistake was made? A. At that time, no.
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Q. So that you are absolutely sure, as you say,

that it must have been you that corrected or called

her attention to the mistake, called Miss Foulstone's

attention to the mistake? A. Yes, but

Q. So does it follow, then, that you must have

discussed [428] with Miss Poulstone the subject of

this story sometime after the beauty parlor in-

cident?

A. She called me up after Mr. Pines had been

at my house and told me that she wanted to come

over and bring the copies to me. And it is very

likely that at that time

Q. Are you guessing now or testifying from rec-

ollection ?

Mr. Cohn: Just a moment, Mr. Selvin. Please

don't interrupt the witness. If you have an objec-

tion or motion to strike, I suggest you wait until

he is through.

The Court: Well, the witness said it is very

likely. Of course that opens the flood-gates wide

open as to whether he is guessing or he is recollect-

ing, or what.

Do you have a recollection now, or don't you?

The Witness: I don't remember this incident

distinctly.

Q. (By Mr. Selvin) : You don't remember

when, if at all, you had any discussions with Miss

Poulstone about this mistake on page 7 of the orig-

inal 17-page manuscript?

A. I know one thing for certain, that I did not

have any discussions about the story with Mrs.
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Foulstone of any extent, either in my home or over

the telephone.

Q. Answer my question now. Do you have any

recollection of any discussion with Miss Foulstone

about the technical, medical mistake appearing on

page 7 of the 17-page manuscript?

A. I cannot remember. [429]

Q. But you are sure that it must have been you

that called that mistake to her attention?

A. 100 per cent certain.

Q. And you are sure that you did not read the

17-page manuscript until after the beauty parlor

discussion had finished? A. Absolutely.

Q. All right. Some time after that beauty parlor

discussion Miss Foulstone inquired of you, did she

not, as to what the basis of her compensation was

going to be? A. She did not.

Q. Isn't it a fact that Miss Foulstone wanted

to know from you—withdraw that.

Isn't it a fact that she told you that she wanted

your and her relationship changed as she could not

afford to continue working on the same basis as

she had been?

A. She never talked to me about it.

Q. Did Mr. Pines talk to you about it?

A. Yes.

Q. Did Mr. Pines tell you that Miss Foulstone

wanted to have your relationship changed as she

could not afford to continue working on the same

basis as she had been? A. No.

Q. Told you nothing to that substance or effect ?
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A. No. He told me something entirely [430]

different.

Q. Entirely different from the statement I have

made ? A. Yes.

Q. In any event, you declined, as you testified

before, to make the salary arrangement that Mr.

Pines asked of you on Miss Foulstone's behalf, is

that right? A. That's right.

Q. And when that happened, Miss Foulstone

withdrew, did she not, from the collaboration?

Mr. Fendler: Just a minute. I object to the

question upon the ground that it is assuming a fact

not in evidence.

Mr. Selvin: I can assure you it will be in evi-

dence shortly, Mr. Fendler.

Mr. Fendler: I would rather have the testimony

from the witness than from counsel.

The Court: I hear this objection of assuming a

fact not in evidence, and maybe that is a correct

objection on cross-examination in certain instances.

Certainly it is not in other instances. In cross-ex-

amination you can say to a man, ^'Didn't you do

so and so?"

What you mean, more than that it is a fact not

in evidence, is that it carries an assumption with

it—well, at any rate I will sustain the objection. Re-

frame your question, Mr. Selvin.

Maybe counsel, when the case is over, can com-

plete my education on the law of evidence and tell

me what I am [431] thinking about.

The clerk suggests it is the ''man beating his
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wife" question. "When did you stop beating your

wife?"

Mr. Selvin: The question might have been ob-

jectionable, in my opinion, on the ground that it

assumed a conclusion as to one of the vital issues

in this case. But I had a purpose for asking it and

I will get back to it.

The Court: That is getting closer to the objec-

tion, rather than to say it assumes a fact not in

evidence.

Mr. Fendler: In fact, I think I might even have

objected to it on the ground it assumed a fact con-

trary to the evidence.

The Court: Let's go ahead.

Mr. Selvin: We will discuss that in a few min-

utes, Mr. Fendler.

Q. (By Mr. Selvin) : After you had told Mr.

Pines that you would not accede to Miss Foulstone's

request for a salary arrangement, she sent you, did

she not, several copies of the manuscripts and also

a bill for typing expenses? A. No.

Q. She never sent you any such bill?

A. No.

Q. She did send you copies of the manuscript,

however? A. No. She brought them.

Q. Did she ever bring you any bill for typing

expenses? A. No. [432]

Q. When you ended your relationship with her,

whatever that relationship was, it was on a quite

friendly basis, was it not? A. That's correct.
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Q. Didn't you tell her at that time that you

would try to find another collaborator?

A. No.

Q. Did you say anything to that effect?

A. As I pointed out, I said to her, and I remem-

ber those words very well, ''You understand, Miss

Foulstone, that I won't let the idea die." Her reply

was, "Oh, no, Doctor. I understand perfectly well.

But if I can give you my advice, make a novel out

of it."

Q. Now, when you went out to see Mr. Monta

at Metro on the 7th of July, you had been told, of

course, before you went out there what the purpose

of the meeting was? A. Yes.

Q. Were you told that it was to discuss the

claim that had been made by Miss Foulstone to some

interest in the story Case History? A. Yes.

Q. As a matter of fact, that claim of Miss Foul-

stone had been communicated to you several months

before you heard from Metro?

A. That's right. [433]

Q. And at that time you consulted Mr. Fendler

about the claim which Miss Foulstone had made

against you? A. That's correct.

Q. You did not at any time of your own volition

inform anyone at Metro that Miss Foulstone had

made a claim to an interest in Case History, did

you ? A. No.

Q. Either before or after Case History was sold

to Metro? A. Never.
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Q. How was Miss Foulstone's claim first com-

municated to you?

A. Through a letter from Mr. Bragin.

Q. And was that letter addressed to you, to Mrs.

Wolfe, or to Bertha Case?

A. This letter was addressed to me, it came to

my office.

Q. Did you take up the subject-matter of that

letter with Miss Case at any time ?

A. Yes, I talked to her about it.

Q. That would be when? Shortly after the re-

ceipt of the letter? A. A short time, yes.

Q. That letter, as I recall it, was dated around

April 14, 1949, is that right? [434] A. Yes.

Q. Was there anything said in the discussion

between you and Miss Case about that letter, as to

whether or not Miss Foulstone 's claim would in any

way affect or endanger your deal with Metro?

Mr. Cohn: I object to the question on the ground

that that is irrelevant.

Mr. Selvin: The relevancy

The Court: Overruled.

The Witness: Whether this letter would have

any effect upon

Q. (By Mr. Selvin) : Upon the deal with Metro.

A. No, no.

Q. No such discussion took place? A. No.

Q. When Miss Case called you in June

A. July.

Q. Do you know to what she was referring when
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she said, as you testified on direct examination,

^'Well, the battle has begun"?

A. This was in July, Mr. Selvin.

Q. In July, then.

A. I remember that I said, "What do you

mean?" I remember so well for this reason: I mis-

understood at first. I thought she had sold another

story of Mrs. Wolff, and then [435] she said, "Well,

the battle is on, I received a letter from M-G-M."

Then she told me that it was referring to Mrs.

Foulstone's claim.

Q. It was shortly after the receipt of that letter,

that was the letter from Monta, of course, that you

went out to see Monta? A. Yes.

Q. And you knew you were going out there to

discuss the Foulstone claim and what, if anything,

could be done about it?

A. Discuss the Foulstone claim and what would

be done about it? I discussed the situation with him

and the validity of the claim, I may say.

Q. I understand that. But before you actually

got to Monta 's office, you knew you were going out

there to discuss that situation ? A. Of course.

Q. You took with you, did you not, at that time,

in order to show Mr. Monta, the letter that you had

received from Mr. Bragin in April?

A. No. This letter was left with Mr. Fendler.

Q. You didn't have it out there at the time of

the Monta discussion?

A. Not to my recollection.

Q. Did you have the letter which Mr. Bragin
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wrote a few days later to Mr. Fendler? [436]

A. No, I don't think so. I think—no, I don't

think so.

Q. Did you have a copy of the letter which Mr.

Pendler wrote to Mr. Bragin?

A. No, I don't remember. I don't think so.

Q. Well, I thought you testified this morning

that you showed Mr. Monta

A. A letter which Mr. Fendler had written.

Q. Which Mr. Fendler had written to Mr.

Bragin'? A. No. To Mr. Monta.

Mr. Cohn: Do you want that letter, Mr. Selvin?

Mr. Selvin: Yes, I would like to have it. I don't

agree to offer it, but I would like to see it.

Mr. Fendler: I think it is in evidence.

Q. (By Mr. Selvin) : Didn't you also take out

there to show Mr. Monta, as a statement or recital

of the facts about this claim that you knew, a copy

of a letter dated April 19, 1949, that you had written

to Mr. Fendler?

A. That I don't remember.

Q. Would you say that you did not ?

A. I say I don't remember.

Q. You have no recollection one way or the

other?

A. I have no recollection. All I know for sure

was that I took the copies, two copies, along of the

story, two versions, and a letter which Mr. Fendler

gave me. That is [437] all I can remember that I

took along.

Q. Well, perhaps this may refresh your recol-
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lection. Didn't you read or show to Mr. Monta a

copy of a letter which you had written to Mr.

Pendler setting out the histoiy of Case History and

how it came to be written, and what connection, if

any. Miss Foulstone had with it, and so forth, which

Mr. Monta had photostated and then returned your

copy to you? A. I don't recall that.

Q. You don't recall anything of that sort?

A. Not at all, no.

Mr. Selvin: You will stipulate, will you not, Mr.

Fendler, that you have never given us a copy of

that letter?

Mr. Fendler: I don't know what the letter is.

Let me take a look at it.

(Document handed to counsel.)

Mr. Fendler: I am sorry, your Honor

Mr. Selvin: This letter has never been shown

to the other side because we considered it of an

impeaching character, and therefore it has never

been submitted in any of the discovery.

I ask that the photostatic copy that Mr. Fendler

and Mr. Cohn have just examined be marked for

identification.

The Clerk: Plaintiff's Exhibit 22 for identifica-

tion.

The Court : 22 for identification.

(The document referred to was marked

Plaintiff's Exhibit No. 22 for [438] identifica-

tion.)
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Q. (By Mr. Selvin) : I will now show you, Dr.

Wolff, Plaintiff's Exhibit 22 for identification and

ask you, first, if on the second page that was in fact

your signature on the original of which this pur-

ports to be a photostatic copy.

A. I didn't understand the question.

Q. Well, this you understand is a photostatic

copy ? A. Yes.

Q. I am asking you if the original of which this

is a photostatic copy—if on that original this was

in fact your signature?

A. This is my signature, yes.

Q. And this letter was written by you?

Mr. Fendler : I suggest you let him read it.

Mr. Selvin: The time has come when I think he

should.

Incidentally, while he is reading it, Mr. Fendler,

are you willing to stipulate that your office did not

supply us or Loew's Incorporated with any copy of

Exhibit 22?

Mr. Fendler: To be very frank with you, Mr.

Selvin, I don't have the slightest recollection of this

letter.

Mr. Selvin : I will make a statement, if you want

me to, where I got the letter.

Mr. Fendler : You didn't get it from me.

Mr. Selvin: The letter was given to me by Mr.

Rudolf Monta.

Mr. Cohn: That is to say, the photostat [439]

was?

Mr. Selvin: Yes.
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Mr. Fendler : I will accept your statement at any

time on a matter of that sort.

Mr. Selvin: I say ''given to me"; I mean my
office. It wasn't handed to me personally in the first

instance.

Mr. Fendler: I am just wondering how an orig-

inal letter that is supposed to be in my files got over

there.

Mr. Selvin: Dr. Wolff doesn't seem to have any

recollection, but if Mr. Monta were personally pres-

ent he could tell you how it got there.

Mr. Fendler: Let's let the doctor read it and

then we will see what his recollection is, if it is bet-

ter than mine.

The Witness: All right.

Q. (By Mr. Selvin) : You did write that letter?

A. I am sure I did.

Q. On or about the date that it bears, April 19,

1949? A. Yes.

Q. The answer is ''Yes," is that your answer,

that you did write it on or about that date ?

A. Certainly, if it has my paper and it has my
signature.

Q. That letter was written, was it not, for the

purpose of informing Mr. Fendler, whom at that

time you were consulting about the Foulstone claim,

of your knowledge of the facts in respect of that

claim? [440]

A. Could I see this letter just one second?

Q. Surely, you may see it as long and as often

as the court will permit.
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A. Yes, this letter was written after the first

claim was made to me through Mr. Bragin. But I

still do not remember

Q. Just a moment. That answers the question as

far as I am concerned.

Mr. Selvin : We will offer the letter in evidence.

Mr. Cohn: We will object to it on the ground

that it is patently a privileged communication be-

tween client and counsel.

Mr. Selvin: I think the evidence supplies the

inference, in view of the fact that Mr. Fendler is

willing to concede that he did not give it to us, that

it must have been given to us by Dr. Wolff. It is a

photostatic copy.

The Court: That is speculation.

Obviously a letter written by a man to his at-

torney is privileged until such time as it is divulged.

If it was handed to Monta, that is one thing.

Mr. Selvin: All right.

The Court: If it came into your possession ac-

cidentally, if it came into your possession by mis-

take, there could be a dozen different ways it could

come into your possession, which would not destroy

the privilege of that letter.

Mr. Selvin: Then I will have to ask the indul-

gence of [441] the court for permission, unless coun-

sel are willing to take my statement that Mr. Monta

would so testify

The Court : Did you talk to Mr. Monta himself ?

Mr. Selvin : Mr. Susman did, and he could make

the statement. And if they are willing to stipulate
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he would so testify, fine. Otherwise, I will have to

ask the permission of the court, either by deposition,

or to prevail upon Mr. Monta to disregard his

physician's advice and to come here and testify that

at this meeting of July 7th Dr. Wolff left that let-

ter with him for his information, requesting only

that it be returned after it had been copied.

Mr. Fendler: There is nothing in the deposition

about it.

Mr. Selvin: We didn't ask about it, because we

considered it to be impeaching and we didn't want

you to know about that letter until after I cross-

examined Dr. Wolff.

Mr. Fendler : When I cross-examined Mr. Monta

and asked him to produce all the documents and the

entire conversation, Mr. Monta wilfully concealed

and refused to reveal the fact that there was an

additional document.

Mr. Selvin: Point to the deposition.

The Court: Do you know anything in the rules

that makes an exception as to impeaching docu-

ments ?

Mr. Selvin: Yes, your Honor. I understand it is

the general rule that impeaching documents need

not be disclosed in a pretrial conference. [442]

The very purpose of an impeaching document

would be wholly defeated by a disclosure, pretrial

disclosure.

I am not going to argue the contents of this docu-

ment as yet, but if the document is ever admitted
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in evidence I think the reason why that is a good

rule will be evident.

The Court : I can only rule on the record before

me, and on the record before me the objection that

it is a confidential document is good. The objection

is sustained presently.

Mr. Pendler : I will make that objection.

Mr. Selvin: Then may I have permission of the

court to obtain the testimony of Mr. Monta; if we

may have a recess we will try to prevail upon him

to come down here, otherwise we will take his testi-

mony, sworn testimony, tonight and have it the first

thing in the morning, on my representation to the

court that he will testify to facts which will indicate

or establish a waiver of the attorney-client privilege

by the client himself.

Mr. Cohn: I submit, Mr. Selvin, you cannot say

that his testimony will establish the fact. The most

you can say is that he will so testify.

Mr. Selvin: That establishes it for purposes of

admissibility.

Mr. Cohn: I don't think so. For the purposes

of admissibility the court will have to rule on the

conflict whether or not the privilege is waived. [443]

The Court: Mr. Cohn, if Dr. Erich Wolff writes

a letter to his attorney, and either before or after

he has written it to his lawyer he wants to hand it

over to a third person, is there any argument in

your mind that he has waived the privilege ?

Mr. Cohn: Maybe.

Mr. Selvin: May I make the suggestion to coun-
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sel, through the court, because I don't want to ask

this question of Dr. Wolff directly : He is the client,

he is here, perhaps he doesn't have any objection

to this letter going into evidence—on the ground of

privilege alone, I mean.

Mr. Fendler: Well, I have no objection to your

asking Dr. Wolff if he handed the original let-

ter

Mr. Selvin: I have asked him. He says he

doesn't remember. He won't deny and he won't

affirm.

The Court: That isn't what counsel said. Counsel

said through the court he was wondering whether

or not it would be permissible to ask the doctor

whether he wanted an objection to remain on the

ground of privilege.

Mr. Cohn: I submit, your Honor, that question

he is entitled to have addressed to him in confidence

and to have the advice of his counsel in connection

with it.

The Court: We are going to take a recess. It is

time for one, anyhow.

How much more cross-examination do you have,

Mr. Selvin? [444]

Mr. Selvin: When the letter goes in evidence,

that is all.

The Court: That is your coup de grace?

Mr. Selvin: Yes, your Honor.

The Court: How many witnesses do you have

on the defense?

Mr. Fendler : I have one or two questions of Dr.
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Wolff. I have a very short portion of the transcript

of the deposition of Victoria Wolf, a stipulation to

which counsel has agreed, and I guess that's all.

Mr. Cohn : Yes.

The Court: Well, now, I am going to make this

suggestion to you. I suggest that during this recess

you confer concerning this letter. Facts are facts.

Either Dr. Wolff handed that letter to Mr. Monta,

as counsel represents, deliberately, or it was ob-

tained in some way inadvertently or surreptitiously.

We don't know. Facts are facts. If Monta has a bad

heart, it would seem unfair to bring him up here

as a witness.

Mr. Fendler: I agree.

The Court: If Monta is willing to swear that is

how he got the letter, it would seem, also, silly to

take his deposition. He probably is available on the

telephone. I take it he is a reputable executive of

a reputable company, and I think probably during

the period of this recess you gentlemen can resolve

this doubt, without occasioning any delay of this

trial. [445]

Mr. Selvin: I am perfectly willing that either

Mr. Fendler or Mr. Cohn talk to him directly by

telephone, without my being there.

Mr. Fendler: Mr. Cohn and I will accept your

statement and Mr. Susman's statement that Mr.

Monta will testify, if called, that he was handed the

letter in question by Dr. Wolff. Is that correct"?

The Court : To be perfectly fair, Mr. Selvin says

that he himself—that Mr. Monta did not make the
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statement to Mr. Selvin ; he made it to Mr. Susman.

Mr. Susman: He made it to me.

The Court: What was the statement "?

Mr. Susman: The letter in question

The Court: Exhibit 22?

Mr. Susman : Yes—was one of several documents

handed to him by Dr. Wolff on July 7, 1949. The

letter was photostated and the original was returned

to Dr. Wolff, as I understand.

The Court: All right.

Are you gentlemen willing to stipulate that if

Mr. Monta was called he would so testify?

Mr. Cohn : Yes.

Mr. Fendler: I will so stipulate.

Mr. Selvin: Thank you. I appreciate your gen-

erosity.

The Court: Do you again offer the letter? [446]

Mr. Selvin: I offer the letter, Exhibit 22.

Mr. Cohn: May I inquire on voir dire, your

Honor, before you act on the offer?

The Court : Voir dire ?

Mr. Cohn: Yes.

The Court: Go ahead. I don't know what you

have in mind.

Mr. Cohn: I just want to ask Dr. Wolff if he

has any recollection of having given Mr. Monta the

original of this letter which has now been identified

as Exhibit 22?

The Witness: Absolutely not.

Mr. Cohn: Do you have a recollection that you

did not give him this letter?
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The Witness: That is true.

Mr. Cohn : Did you have this letter with you on

June 7th

Mr. Fendler: July 7th.

Mr. Cohn : July 7th—^when you had the meeting

with Mr. Monta ?

The Witness; Mr. Cohn, I went to Mr. Fendler

before I went to Mr. Monta, and I got from him

quite some material, I got a letter from him, I got

the two stories from him, Swear Not by the Moon,

the 7-page and the 17-page story, and it might just

as well have been that the letter was somehow

among these papers. But I definitely don't think

that I gave this letter to Mr. Monta.

Mr. Cohn: Did you ever have any intention, do

you know [447] of any intention in your mind to

hand this letter to Mr. Monta '?

Mr. Selvin: I object to that upon the ground

that it is self-serving and immaterial, in any event.

Mr. Cohn : It is not immaterial.

The Court : Overruled. Let him answer the ques-

tion.

Mr. Cohn: Read the question, please.

(The question by Mr. Cohn was read by the

reporter as follows:

("Did you ever have any intention, do you

know of any intention in your mind to hand

this letter to Mr. Monta?")

The Witness : I would not have known to which

purpose, so I say no.



Erich Wolff mid Victoria Wolf 405

(Testimony of Dr. Erich Wolff.)

The Court: Did you ever receive in the mail a

copy of Exhibit 22 or the original of Exhibit 22

from Mr. Monta or M-G-M's studio*?

The Witness : This letter ? No, I never did.

Mr. Cohn: I am through with the voir dire ex-

amination, and I submit that there is no showing

of the waiver of privilege that has been made. This

testimony is not inconsistent with Mr. Monta 's tes-

timony, which is that he received these papers from

Dr. Wolff. The testimony is that Dr. Wolff had no

intention of handing him the papers, he has no

recollection of handing him the papers, he has a

recollection of not [448] handing him this paper at

all. This, too, is not inconsistent with the fact that

he did hand him the paper, but, if so, it was sheer

inadvertence. This is not a waiver of the privilege,

because the waiver must be done knowingly and

intentionally.

Mr. Selvin: I think the evidence prima facie

shows—there is testimony prima facie that this let-

ter was handed to Mr. Monta in the course of a

conference at which this very subject was being

discussed. Now, whether Dr. Wolff's belated denials

—^when I first asked him about the letter, he said,

**I have no recollection.

^'Will you say that you did not?"

He said, "I have no recollection."

Now, on voir dire, after he has read the letter, the

other testimony was before, and now that he has

read the letter he has a definite recollection that he

did not give it to him. But, assuming that to be so.
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on questions of admissibility we have made a prima

facie showing.

Let's take the situation, if we had a jury, because

when the judge is both the trier of fact and the

judge of the law, it perhaps obscures the true rule

of admissibility, but if we had a jury and if a pre-

liminary showing were made going to the founda-

tion, and even though that showing were contra-

dicted, the rule would be that the letter would be

admitted with an appropriate instruction to the

jury that if they found the facts to be against the

foundation, then they would have to [449] disregard

the letter. That is the standard procedure.

So here the fact that you are both the trier of the

fact and the judge of the law does not change that

situation. The prima facie showing for admissibility

is made. Later, when in determining the merits of

the case you should determine to believe Dr. Wolff,

rather than Mr. Monta, then you disregard the

letter in your considerations.

The Court : Your statement of the law is correct.

Our difficulty here arises from the fact that we don't

have Mr. Monta here.

Now, Mr. Monta says that the letter was handed

to him. That is a statement that might mean at

least two different things. It might mean that in a

sheaf of letters it was handed to him and this letter

was in the group. It might mean, on the other hand,

that Dr. Wolff picked the letter out in particular

and said, "Here is a particular letter I hand to

you," and so forth.
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In one instance it might have been delivered in-

advertently ; in the other instance it might have been

delivered intentionally.

Mr. Selvin : That is true.

The Court: An inadvertent delivery I don't

think would destroy the privilege.

I think you are right on the fact that you have

made some sort of prima facie showing. Of course

apparently the letter [450] is damaging to Dr.

Wolff's present testimony, and it is not my view

of administration of justice that a man will state

one fact to his attorney and state another fact on

the witness stand. It depends somewhat, of course

—

going back to the jury situation—on how damaging

the letter might be. If the letter would be one which

would be exceedingly damaging, you might exclude

the letter from the jury's consideration and not give

it to them under proper instructions. In the ordi-

nary case you would say the letter is admitted into

evidence, "you are to determine whether the letter

has been delivered intentionally or inadvertently,

and if you find it was delivered inadvertently you

will then ignore it, because the waiver of privilege

did not exist. If you find the letter was given inten-

tionally, then you may consider it."

Mr. Selvin: Let me, for the benefit of Mr. Cohn

and Mr. Fendler, who have graciously accepted my
statement or representation as to what Mr. Monta

would testify to, let me read this short paragraph

from the letter to me from Mr. Monta. It is a letter

signed by Mr. Monta, I know his signature. The
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letter is dated July 13, 1949, written before this

litigation was commenced, written before any depo-

sitions had been taken, before we had any knowledge

of what Dr. Wolff's testimony would or could be,

other than what Mr. Monta had heard in the con-

ference of July 7th. And this is his statement:

''In the course of his talk with me Dr. Wolff

also [451] let me see the following docu-

ments"

and he lists three of them, one of which is a letter

from Erich Wolff to Fendler, dated April 19th.

"I made photostats of the foregoing docu-

ments and am attaching hereto a set thereof."

And the photostat which is marked for identifica-

tion here is the photostat that was attached to this

letter.

I am quite certain, not only from this letter but

from what Mr. Selvin has related to me of his inter-

views with Mr. Monta, that when Mr. Monta said

that this letter was handed to him he did not mean

an inadvertent handing as part of another bunch of

papers, but this letter specifically was handed to him

and he was permitted to see it.

The Court : Let me see the letter.

Mr. Fendler: Your Honor, I take a very naive

position here. I do not like to exclude evidence

which I think a court should have. I am not Dr.

Wolff's attorney, and I suppose I had better keep
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my mouth shut, but I just want the court to know,

as far as my position is concerned

The Court: You are withdrawing your objec-

tion? Of course you didn't make the objection. Mr.

Cohn is the one who raised the point.

Mr. Fendler: I was attorney for Dr. Wolff at

the time, and I am in an equivocal position here,

but I want the court to know, regardless of the fact

that I think it is the client's [452] duty to claim

the privilege, and to that extent I am probably re-

lieved from asserting it, my own feeling is, if there

are any facts in this case, I would like the court to

have them. If the court doesn't think we are en-

titled to judgment, I don't want judgment. I want

to be clear on the record right now.

The Court: We will take our recess. I will take

the offer under submission.

(A recess was taken.)

Mr. Cohn: If the Court please, I have a state-

ment to make before your Honor rules.

Needless to say, I had not seen that letter and

didn't know of its existence. I didn't feel it was

within my province to waive a privilege of my client

without consulting him.

I have now done so, and I believe Dr. Wolff will

waive the privilege and the objection will be with-

drawn.

That is so, is it not, Doctor?

The Witness: Yes.
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The Court: Exhibit 22 for identification, re-

ceived in evidence as Plaintiff's Exhibit 22.

(The document referred to, marked Plain-

tiff's Exhibit No. 22, was received in evidence.)

Mr. Selvin: I have nothing further with the

doctor.

Mr. Cohn: I have a question or two on [453]

redirect.

Redirect Examination

By Mr. Cohn :

Q. Dr. Wolff, do you recall the occasion of your

writing this letter, Exhibit 22'? "

A. To Mr. Fendler?

Q. Yes. A. Yes, I do.

Mr. Cohn: May I have the indulgence of the

court for a minute or two to read it ? I had not seen

it before but just glanced through it a moment or

two ago.

Q. (By Mr. Cohn) : Dr Wolff, you refer in this

letter to

The Court: Let me say that I have read the

letter, and the only thing I see that is significant

—

much of the letter backs up Dr. Wolff's story. Much

that Mr. Selvin relies upon, I believe, is Dr. Wolff's

statement that Elsie Foulstone was a collaborator.

Mr. Selvin : The general statement to that effect,

the general tenor of the letter, the statement in the

letter, while that is a comparatively minor proposi-

tion, that she sent him a bill for typing expenses,

and that he told her he would try to find another
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collaborator, and so on, plus the negative fact that

in the rather detailed statement of how he came to

conceive and perfect the idea of the story there is

not one word about his own tragic marital experi-

ence.

The Court: A negative fact, however, doesn't

bear as [454] much weight as a positive fact.

Mr. Selvin: I realize that, your Honor.

The Court: As I see it, and speaking very

frankly, the part of it that contradicts the doctor's

testimony is the reference, specifically, to collabora-

tion, ^^find another collaborator," and referring to

Elsie Foulstone as a collaborator, and so forth.

Mr. Selvin: In argument I will point out, but I

was very careful, as your Honor perhaps noticed,

to try to put my questions in the exact language of

the letter, that there are probably seven or eight or

maybe ten separate statements, each of which are

affirmed in the letter, which were denied on the

witness stand.

Q. (By Mr. Cohn) : Dr. Wolff, can you explain

the apparent inconsistency between your statement

in this letter that Miss Foulstone was a collaborator,

and your testimony today that she was not or did

not collaborate with you? A. Yes.

Q. Will you please do so?

A. Yes. I had never had any experiences in legal

matters or in legal expressions. This letter was

written by me a few days after I received the claim

through Mr. Bragin, and I was greatly upset to be

exposed to trouble, no matter whether the claim was
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justified, but I certainly did not believe it was, but

the whole thing irritated me very greatly, [455]

I was under great strain in my work, anyhow, at

that time, and it was, first of all, in great excite-

ment and unbalanced mood that this letter was

written. The term "collaborator" was used by me,

but differently than I would use it today. When I

came to Mr. Cohn and told him my story

Q. Can you fix the time of that?

A. Yes, it must have been September or October,

1949.

Q. Some six months after this letter was writ-

ten?

A. That's right. (Continuing) : and told

him my story, his reaction was that he said to me,

"Well, then, she actually was not a collaborator,

she was more or less your employee."

So this was new to me, simply because I never

had studied what the word "collaboration" implied,

and for this reason I was not very choosy in using

this term in my letter.

The same even holds true for the term "writer."

At that time I didn't know that a writer is a person

who is on a certain creative level. I thought that

everybody who would write on a story, you would

call them a writer. And it was only in the course of

the litigation and in those months preceding the

litigation that I got a little more clear view of what

my actual relation with Mrs. Foulstone was.

That explains why I have been using those terms,

and which today I certainly don't believe.
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Q. Have you ever used the word '* collaborator/^

Doctor, to indicate somebody who works with you,

as distinguished [456] from the way the word "col-

laborator" is used in the law of literary property?

A. Let me see just a moment. I have to think a

moment whether I can visualize an incident.

Mr. Fendler: I would almost object to that ques-

tion as being unintelligible.

Mr. Selvin: It is objectionable for other reasons,

but I am not going to object to it.

Q. (By Mr. Cohn) : Do you understand the

question, Dr. Wolff? Shall I have it read again?

A. Yes.

Mr. Cohn: Will you please read it?

Mr. Selvin: Of course the question assumes that

he knows what the law of literary property is in

respect to the term. That is the principal objection.

The Court: That's right. Does somebody want

to object to it?

Mr. Fendler: I object to it.

The Court: Sustained.

Q. (By Mr. Cohn) : Dr. Wolff, having read this

letter on cross-examination, is there any part of

your examination in direct or on cross which you

desire to change?

A. No, not a single thing.

Q. The letter I am speaking about is Exhibit 22.

Thank you. That is all. [457]

Mr. Fendler : Just one or two questions.
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Cross-Examination

By Mr. Fendler

:

Q. You testified to seeing Mrs. Wolf during

1944, I believe, and possibly before and afterward,

four or five times a week; was Mrs. Wolf con-

tinuously in the City of Los Angeles during the

years 1943 and 1944?

A. No. She was in New York in 1943 after her

operation, and she was in New York in the year

1944.

Q. About what months of 1944 was Mrs. Wolf

in New York, to your best recollection?

A. I think

The Court: What materiality is this? I don^t

care whether Dr. Wolff saw Victoria Wolf five days

a week or one day a week, or once a week for three

months and then didn't see her again for six months.

What has that to do with this case?

Mr. Fendler: If your Honor please, it is very

difficult to tell what counsel might desire to use as

argument for impeachment, but such a point was

made by Mr. Selvin upon his cross-examination of

Dr. Wolff with respect to the four or five days per

week

The Court: Did you intend to go into any im-

peachment on association?

Mr. Selvin: I intend to go into no impeachment

on it. [458] My purpose in bringing that out was

to bear on the circumstance of access, if access be-

comes material.
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The Court : The objection will be sustained as to

the line of questioning.

Mr. Pendler: I desire to offer to show by testi-

mony of this witness that during the months of

October and November and until the end of De-

cember, 1944, that to his personal knowledge Mrs.

Wolff was in New York during the period that Foul-

stone wrote the 7-page and the 17-page documents

in evidence ; that there was no conversation between

Dr. Wolff and Victoria Wolf relating to what Foul-

stone was doing, and that there was no conversation

between Dr. Wolff and Foulstone with respect to

suggestions which were being made, according to

Foulstone 's deposition, by Victoria Wolf during

that period.

The Court: Do you stipulate that the doctor

would so testify?

Mr. Selvin: Well, I suppose he will. Although

I point out that unless he was in New York with

her how can he testify to his personal knowledge

that she was in New York?

The Court: He might be getting letters from

her every day postmarked New York.

Mr. Selvin: As a matter of fact, Mrs. Wolff

testified to it, and I am not making any issue about

the fact that she was in New^ York. I have no way

of disputing it if she wasn't, assuming she [459]

wasn't.

The Court: You will stipulate that the doctor

would so testify?
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Mr. Selvin: Yes, I will stipulate he would so

testify.

Mr. Fendler: That is all, Dr. Wolff.

Mr. Selvin : I have nothing further.

Mr. Fendler: One further question. No. That is

all.

Mr. Selvin: I have nothing further.

The Court : Doctor, I want to ask you a question

or two.

Both counsel are at liberty to object to my ques-

tions. There is the famous old story about the judge

asking the witness a question, and the lawyer gets

up and says, ''Your Honor, if you are asking that

question for the benefit of my opponent, I object

to it. If you are asking it for my benefit, I withdraw

the question."

These questions are, however, for the benefit of

the court.

Mr. Fendler : I am going to waive any objection,

sight unseen and unheard.

The Court: No.

You testified about reading this article about this

lobotomy 1

The Witness : Yes.

The Court: Was it a case report of the opera-

tion, or was it just a general article?

The Witness: There were two articles. The one

was, as [460] I remember, very short, and reported

that such an operation has been performed, if I am
not mistaken, in Spain, on several cases, and the

results were given.
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The second article was more explicit and was

longer, and the operation was described. It was not

one single case, but a few cases were described in

the second article.

The Court: In any one of these cases, was there

a situation of melancholia before the performance

of the operation ?

The Witness: Yes, it was done for—the indica-

tion for this operation was melancholia and schizo-

phrenia, and that is what it is done for today.

The Court: Did any one of the articles refer to

or describe the change of personality that occurred

after the operation *?

The Witness: Yes.

The Court: From the study that you made of

these lobotomies, that was the ordinary occurrence

after a lobotomy, a change of personality?

The Witness: Yes.

Mr. Selvin: May I have that question, please?

(The question of the court and the answer

thereto were read by the reporter.)

The Court: In this personal experience which

you had with your first wife, you said she was

—

something like a technical assistant, was she, agri-

cultural something? [461]

The Witness: At first she was a laboratory as-

sistant, chemical laboratory of the Institute for

Cultural Sciences in Berlin, and later she was my
assistant.

The Court : She did work for you ?
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The Witness : She worked for me.

The Court : In the case of your personal experi-

ence with your deceased wife, following this treat-

ment that she received, which was not a lobotomy,

did she exhibit any changed personality with refer-

ence to spending of money, expenditures'?

The Witness: Very much so.

The Court: What did she do?

The Witness: She spent a great deal of money

for the most ridiculous things. She would go to a

gift shop and buy large amounts of ununderstand-

able stuff. And she also, of course, spent quite a bit

of money for clothes.

The Court : She was extravagant %

The Witness: She was very extravagant.

The Court: And not matured in what she pur-

chased ?

The Witness : Not at all.

The Court: When your deceased wife received

this treatment that was given her, did you watch

the treatment, were you present when it was ren-

dered %

The Witness: She was at the hospital, and, of

course, I was with her. She was there, I think, for

two days. Whenever my time permitted I went to

be with her. [462]

The Court: To visit?

The Witness : Yes.

The Court: Were you there present at any time

any treatment was rendered to her?

The Witness: No, I was not there when the
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treatment was given. It was just the introduction

of a radium capsule.

The Court: Those are the only questions I have.

Mr. Fendler: No further questions.

Mr. Cohn: No further questions.

Mr. Selvin: I have nothing except, since your

Honor inquired about the articles, we have here the

Superior Court files, and at least one of the articles

is in evidence as an exhibit there, if your Honor is

interested in it.

The Court: Yes, I would like to see it. May it

be received in evidence as an exhibit in this case?

Mr. Selvin: This is the Superior Court file, and

this is an exhibit there. I don't know what arrange-

ment we can make about that.

Mr. Cohn: Maybe we can have it copied out.

Mr. Fendler: They can photostat it there.

The Court: How long an article is it?

Mr. Selvin : It occupies about a page and a half

of the Journal, one full page and part of two

columns on two other pages.

The Court: Can't we have a photostat made of

the [463] article?

Mr. Fendler: We have no objection.

Mr. Selvin: We can arrange to have it made.

Mr. Fendler : It will be stipulated, then, counsel,

that Defendants' Exhibit B in Superior Court Ac-

tion No. 564972, consisting of pages 418, 419, and

420 of the Journal of the American Medical As-

sociation, published Saturday, October 16, 1943,

insofar as such pages contain an article headed
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*^ Prefrontal Lobotomy," together with the foot-

notes, shall be deemed to be offered in evidence as

plaintiff's exhibit next in order in this action.

Mr. Selvin: Make it your exhibit.

Mr. Fendler: We will make it a joint exhibit if

you like.

Mr. Selvin: I don't care.

Mr. Fendler: And a photostatic copy of said

original article may be substituted in lieu of the

original, as a permanent exhibit in this action.

Is that satisfactory?

Mr. Selvin: That is satisfactory to me.

You didn't say anything about the cost of the

photostat.

Mr. Fendler: We will divide the cost.

Mr. Selvin: We will take care of it.

The Court: Is there any objection as to whose

exhibit it is? If it doesn't make any difference, I

will make it a [464] court's exhibit, if you object

to it.

Mr. Selvin: It doesn't make any difference. I

have read the article, and most of it is over my
head.

The Court: Plaintiff's Exhibit 23, then.

Mr. Cohn: If the Court please, since the court

has indicated an interest in the published matter, I

find I have two clippings which were given to me

by Dr. Wolff, and perhaps I will get these into

evidence, too.

The Court: Mr. Selvin may have permission to

withdraw Exhibit 23, the medical journal article,
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and have a photostat made, and then deliver the

exhibit subsequently to the clerk. It will make it

easier.

Mr. Fendler: So stipulated.

Would the court care to read the article now?

The Court: Yes, let's have a look at it while you

are looking at the others.

(The document referred to, marked Plain-

tiff's Exhibit No. 23, was received in evidence.)

The Court : All right. I have read Exhibit 23.

Further Redirect Examination

By Mr. Cohn:

Q. Dr. Wolff, I show you what appears to be a

clipping from a newspaper, headlined ''Brain Op-

eration May Reform Woman Convict"; is that your

handwriting on the lower part?

A. No. [465]

Q. Are you familiar with this article?

A. Yes, I remember I read it at that time.

Q. Do you recall about when it apeared? No
year appears in it. A. No, I do not.

Q. When you say you read it at that time, what

time are you referring to?

A. When it appeared. Usually I read those

things very superficially.

The Court: Do you have any idea when it ap-

peared ?

The Witness: It was in the Los Angeles Times

December 7th, it says.
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The Court: What year?

The Witness: I don't know.

Mr. Selvin: I will say right now I will object

to the offer of them in evidence, unless it is shown

that they were part of the material that Dr. Wolff

consulted or used in his conception, creation, or

writing of the literary material involved here.

Mr. Cohn : We are not prepared to show that.

I will withdraw the offer.

Since the same is true of this other clipping I

have, I won't offer it.

Mr. Fendler: I have no questions.

Mr. Selvin: I have nothing further. [466]

The Court: The doctor may step down?

Mr. Selvin: As far as I am concerned, he may.

The Court: Thank you, doctor. Step down.

(Witness excused.)

Mr. Fendler: I have two short stipulations. Mr.

Selvin asked whether or not Victoria Wolf testified

in the Superior Court in Action

Mr. Selvin: In the state court action February

28, 1950.

Mr. Fendler: Yes—No. 564972, with respect to

the originality of Case History, Through Narrow

Straits, and Brainstorm, which appeared at page

18, lines 11 to 18.

I am going to ask counsel to stipulate that pre-

viously she testified, on page 14, line 7, to page 15,

line 3, in accordance with the reading of such testi-
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mony, which I should like to do now. Rather, down

to page 16, line 26.

Mr. Selvin: I will stipulate she so testified, and

while I don't think that it is proper rebuttal or

rehabilitation evidence, if that is the theory, I won't

object to it. Let it go in.

The Court: He is not objecting, so read it.

Mr. Fendler (Reading) :

''Q. (By Mr. Fendler) : What is the total time

that elapsed in the preparation of that manu-

script"

Referring to the manuscript of Case History

''and any previous manuscript written by you

from the [467] time you commenced work on the

story %

"A. I started in 1944 with a story called

Through Narrow Straits based on the same material

submitted by Dr. Wolff, and we did not consider the

story as suitable for pictures, and about a year

later I started with another novel based upon the

same material and we called it Brainstorm. I

worked on the first story. Narrow Straits, for

months and on Brainstorm another three months,

actual writing aside from study.

"Q. What study or research did you do yourself

in connection with the preparation of these various

manuscripts which finally materialized as Case His-

tory?

"A. I studied the American Journal submitted

to me by Dr. Wolff and I studied various articles

which he gave me, copied from the medical books
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in the medical library, and I witnessed an opera-

tion.

''Q. What is the operation you witnessed?

*'A. A prefrontal lobotomy.

*'Q. Was that operation described in Case His-

tory ? A. Yes.

'^Q. Will you state to the court generally from

your own research and information supplied to you

by Dr. Wolff, very briefly, the nature of this opera-

tion, why it is used, to cure what, and with what

results'? [468]

*'A. Yes. It is a fairly new operation, maybe

about eight or ten years old, and is used to change

the personality of a criminal or person, any person,

and talking in layman's language it cuts the wires

which lead from the emotional center to the intel-

lectual center in the brain, and the operation is a

very difficult one, and I witnessed it at the Cedars

of Lebanon, and it was done by Dr. Seletz.

"Q. Is he a brain specialist?

'*A. Yes, a brain surgeon. And it is a very

difficult operation, which only a few very privileged

surgeons can perform, and it cuts through the brain

wires, so to speak, and it takes the impact of emo-

tions away from emotionally inflicted people. For

instance, let's say a melancholy person, they lose

their normal reactions and become uninhibited and

a fairly childish person, their reaction to life is

completely different after the operation."

I am sorry. My inflection was wrong. It was the

same person, not two persons.

'*For instance, if a person responds excitedly,
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they will take it calmly and like a child, and yet

after the operation a person has to be re-educated

to be like a normal human being of their age again,

and this re-education lasts about two years. [469]

"Q. Did you talk to any doctors besides Dr.

Wolff and this Dr. Seletz upon the subject treated

in your manuscript Case History*?

"A. Yes, we talked very often to Dr. Freeman

and Evelyn Frahan, both psychiatrists.

''Q. They are husband and wife and both

psychiatrists ? A. Yes.

''Q. Did you do any research in any other books

than the A. M. A. Journals'?

^*A. I don't know the titles of the books, because

they were excerpts of medical books which Dr.

Wolff provided for me. He brought some excerpts

and I studied them.

'*Q. Now, altogether you spent approximately

five years, intermittently, in the preparation of this

story ? A. Exactly.

''Q. This first version Through Narrow Straits

was never submitted to anybody? A. Yes.

'^Q. The second version, Brainstrom, which you

completed, I think you said, in 1945 or 1946, was

that submitted to any studio?

'^A. Yes, it was submitted to Metro-Goldwyn-

Mayer. [470]

*'Q. When you speak of Metro-Goldwyn-Mayer,

that is with Loew's Incorporated? A. Yes."

That is so stipulated, I imderstand counsel?

Mr. Selvin: That's right.

Mr. Fendler: The only other thing, if your
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Honor please, that I desire to offer is from the

record of the Superior Court, Action No. 564972,

and in lieu of incorporating the exhibit by refer-

ence, I am going to ask counsel to stipulate that

the judgment which has been received in evidence

as Defendants' Exhibit A in this action, and which

is attached to the answer, marked Exhibit A, bears

on its face the following stamp marks: ''Filed

February 28, 1950, Harold J. Ostly, County Clerk,

by J. G. Jones, Deputy, Entered March 1, 1950,

Book 52131"

The Court: Filed what date?

Mr. Fendler: Filed February 28th and entered

March 1, 1950, in, I don't know whether it is Book

52131 or Book 2131.

Mr. Selvin : Anyway, it was entered in an official

book for that purpose.

Mr. Fendler: All right. On March 1, 1950.

Will you so stipulate, counsel?

Mr. Selvin: Yes.

Mr. Fendler: Will you also stipulate that the

notice of appeal from that judgment, dated May 2,

1950, was actually not [471] filed until May 3, 1950,

at 12 :15 p.m., and bears a filing stamp on that date,

also with the name ''Harold J. Ostly, County

Clerk"? May that be so stipulated?

Mr. Selvin: That may be so stipulated.

Is that all you want?

Mr. Fendler: That is all.

Mr. Selvin: While we are on the file, do you

mind if I request some stipulations from it ?

Mr. Fendler: No.
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Mr. Selvin: May it be stipulated, first—I am
addressing now counsel for both defendants,

through the court—that the complaint in the action

just referred to was filed on December 28, 1950?

The Court: December 28th'?

Mr. Selvin: September 15, 1949. I was looking

at the wrong document. May that be stipulated?

Mr. Fendler: Certainly.

Mr. Selvin: May it be stipulated that separate

answers on behalf of Dr. Erich Wolff and Victoria

Wolf were filed on October 13th and 14th, respec-

tively, 1949?

Mr. Fendler: Yes, by Attorneys O'Connor and

O 'Connor, at that time representing each of the de-

fendants, Victoria Wolf and Erich Wolff.

The Court: The same attorneys but separate an-

swers ?

Mr. Fendler: Yes. [472]

Mr. Selvin: May it be further stipulated that

the remittitur of the District Court of Appeal, Sec-

ond Appellate District, State of California, was

filed in the Superior Court on December 28, 1950?

Mr. Fendler : Having been entered upon an order

dismissing the appeal in the District Court of Ap-

peal for the Second Appellate District, Division 1,

October 24, 1950.

Mr. Selvin: That's right.

Mr. Fendler: So stipulated.

Mr. Selvin : May it be further stipulated that in

this action to which we have been referring. No.

564972, neither the entity, if there was one, desig-

nated in the complaint as Metro-Goldwyn-Mayer
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Pictures, nor Loew's Incorporated was ever served

with a summons in that action or appeared in or

participated in the action?

Mr. Cohn: I won't stipulate to all of that, Mr.

Selvin. I will stipulate that they were not served.

I have no knowledge about whether they partici-

pated. Therefore I can't stipulate.

Mr. Selvin: You are not willing to take Mr.

Fendler's statement for it? He tried the case.

Mr. Cohn: I was there, also.

Mr. Selvin: And you have no knowledge as to

who appeared?

Mr. Cohn: I have no knowledge as to whether

you appeared, because that is a matter of law and

not a matter of fact. [473]

Mr. Selvin: Will you stipulate that in the

official file of that action, which is here in court,

there is no document, paper, or instrument of any

kind signed by or purporting to be signed by Metro-

Goldwyn-Mayer, Loew's Incorporated, or by any

attorney or attorneys by or on their or either of

their behalfs?

Mr. Cohn: Of course.

Mr. Fendler: So stipulated.

Mr. Selvin: Will you also stipulate that no one

appeared for or on behalf of Metro-Goldwyn-Mayer

or Loews 's Incorporated at the trial of the action to

which we are referring?

Mr. Fendler: That, if your Honor please, is the

very thing that Mr. Cohn wanted to reserve, because

there is authority, substantial authority, that where

there is an agreement of indemnity, as there is here,
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and an indemnitor appears, that in legal contem-

plation that is the representation of the indemnitee.

And we are glad to stipulate to the fact, but we
are not

The Court. You are reserving that contention

for whatever it is worth ?

Mr. Fendler: Certainly.

The Court: No one physically appeared in the

courtroom claiming to represent Loew's or M-G-M
during the trial of the case?

Mr. Fendler: Certainly. [474]

Mr. Cohn: Yes.

Mr. Selvin: You have already stipulated that

summons was not served?

Mr. Fendler: That's right.

Mr. Cohn: Yes.

Mr. Fendler: Will you also stipulate, counsel,

that there was no notice of intention to move for a

new trial filed on behalf of the plaintiff, Elsie Foul-

stone ?

I make that request, if your Honor please, for

the reason that it appears from the face of the

stipulated pleadings that the notice of appeal was

filed 63 days after the entry of judgment, which is

three days too late, and as I understand the law,

and if the notice of intention to move for a new

trial were filed, it would have extended the period.

The Court: You can find out whether there is

any notice for a new trial in that file.

Mr. Selvin: Taking a leaf from your book, Mr.

Fendler, I will stipulate that no such notice appears

in the official file. I wasn't there and I don't know
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whether it was filed, or lost in the clerk's office,

or not.

Mr. Fendler: We accept the stipulation, that

there is no notice of intention to move for a new

trial, and none was ever served upon us.

The Court: All right.

Mr. Fendler: Is it so stipulated, Mr. Cohn? [475]

Mr. Cohn: Yes.

Mr. Selvin: May it be stipulated with respect to

this action, the Superior Court action which has

just been identified. No. 564972, that when the cause

was called for trial a motion for continuance on

behalf of the plaintiff in that action was made, and

by the court denied, and that plaintiff's attorney,

after the denial of the continuance, then informed

the court that he was not in a position to offer any

evidence and did not offer any evidence?

Mr. Fendler: If you wish—^no, I think that is

incompetent, irrelevant, and immaterial.

Mr. Selvin: Will you stipulate to the fact, and

then make your objection? Or do you want me to

put one of you on the stand to testify as to what

happened there?

Mr. Fendler: Do you want to offer the tran-

script in evidence?

Mr. Selvin: No, obviously not.

Mr. Fendler: I don't want to start stipulating

to piecemeal occurrences in the courtroom.

The Court: He has asked for a certain stipula-

tion, reserving your objection as to whether it is

material.

Mr. Cohn: Your Honor, that is the fact, of
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course, and it is so shown by the transcript. But

my objection to it is that it is incompetent, irrele-

vant, and immaterial. You can't impeach the judg-

ment in any way except for fraud or [476] collu-

sion.

This doesn't go that far.

Mr. Selvin: You can interpret the judgment,

however, in the light of what happened.

Mr. Fendler: I said this was a collateral attack

on the judgment. I would just as soon put the

whole transcript in evidence.

Mr. Selvin: I will do this: I will put the tran-

script in evidence on the stipulation that it is put

in only for the purpose of showing what the evi-

dence was before the Superior Court, and it is not

evidence of the truth of any of the facts testified

to in that court otherwise.

Mr. Fendler: No. If you want the transcript in

as the truth, all right.

The Court: Let's stick to one thing at a time.

Mr. Cohn has agreed that the proposed stipula-

tion is correct, reserving the right to object to it.

How about you, Mr. Fendler ?

Mr. Fendler: The same thing.

The Court: Now, what is your objection?

Mr. Fendler: The objection was the same as Mr.

Cohn's.

Mr. Cohn: The objection is that the judgment

speaks for itself; that you cannot interpret the

judgment by a motion for a continuance, or by the

fact that counsel for the plaintiff in that case said,

"Then we have no evidence to offer," [477] because
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that constitutes a collateral attack on the judgment.

The Court: I don't see its materiality, but there

is no harm in admitting it. The objection will be

overruled and the stipulation will be accepted.

I thought you had a couple of witnesses we had

to hear from.

Mr. Cohn: No.

Mr. Fendler: We are all through, your Honor.

The Court: You rest?

Mr. Fendler: Yes.

Mr. Cohn: Yes.

Mr. Selvin: We have some short rebuttal.

I think there was some desire on the part of

either the court or counsel to have the plaintiff's

records with respect to certain material that was

submitted. So I have brought the record.

The Court: I have no interest in it. There is

nothing that I asked for.

Mr. Fendler: Is this the Deborah Kerr infor-

mation ?

Mr. Selvin: No.

Mr. Fendler: That is the only information I

have been requesting.

Mr. Selvin: It has been here all day, and you

haven't been asking for it for three days. You

asked for it yesterday. It is here. [478]

Mr. Fendler: I am not requesting any informa-

tion.

The Court : What is the information that is now

available through this proposed witness, Mr. Selvin?

Mr. Selvin: Plaintiff's records with respect to

the submission of Through Narrow Straits, the

submission of which to Metro was denied yesterday,
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but, although somewhat left-handedly, admitted

today.

The Court: Now, as I recall the record, the tes-

timony yesterday was that Brainstorm was sub-

mitted, that Narrow Straits was not. There was a

statement by you that Case History had been sub-

mitted to Metro-Goldwyn-Mayer in 1948.

Mr. Selvin: It is also that, that's right.

I will call the witness and ask her questions.

The Court: Take the witness stand.

DOROTHY PRATT
called as a witness by and on behalf of the plaintiff,

in rebuttal, being first duly sworn, was examined

and testified as follows:

The Clerk : What is your name, please ?

The Witness: Dorothy Pratt.

Direct Examination

By Mr. Selvin:

Q. What is your business or occupation ?

A. I am employed by Loew's Incorporated in

charge of the department that records [479] submis-

sions.

Q. Submissions of what?

A. Story material.

Q. And how long have you been in charge of

that department? A. About 25 years.

Q. Will you explain briefly the kind of record-

ing or record system that Loew's Incorporated

used, particularly with reference to the years '45

through '49?
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A. When any story material is submitted to the

studio it is sent to the story department, a record is

made of the date of submission, a description is

given of the material, it is synopsized, and eventu-

ally returned to the sender.

Q. Are those entries made on some form of

cards or books?

A. Yes. We have a book in which a record is

made. An index card is made at the same time,

and a small card, which carries the information as

to where the manuscript is sent within the studio.

Q. And those entries are made at or about the

time of the events which they reflect?

A. At the same time, yes.

Q. Are they made for the purpose of maintain-

ing a permanent record of those matters ?

A. Yes.

Q. Are they made in the regular course of the

business [480] of Loew's? A. Yes.

Q. And that is the general work that is under

your supervision? A. That is correct.

Q. With respect to the information which is put

on those cards as to title of the story, names of

authors, or things of that sort, from where is that

information procured?

A. From the script itself, or from an accom-

panying note.

Q. That is, from either the manuscript itself or,

if the manuscript doesn't disclose it, then there is

usually an accompanying note? A. Yes.

Q. Have you brought with you the records of
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Loew's Incorporated with respect to the submission,

if any, of some literary property called Case His-

tory? A. No. You have those.

Q. Do you have with you records with respect

to the submission of something called Through Nar-

row Straits? A. Yes.

Q. While Mr. Susman is getting the Case His-

tory records, will you produce those ?

(Papers produced by witness.)

Q. (By Mr. Selvin) : There is first a small in-

dex, typed card, which after the figures '* 3-22-46''

bears the words [481] '^Through Narrow Straits

(Crime Without Culprit), by Erich Wolff and Vic-

toria Wolf. Original Ms."—which I assume means

manuscript A. Yes.

Q. (Continuing): "26 pages, from Dr.

Koretz to Department, 3-20-46, sent to Koretz

3-22-46. Rt. to authors by Koretz 4-26-46."

What is that card?

A. That is the card that shows the disposition

of the manuscript itself.

Q. Now, there is another, larger index card,

which seems to be a form card.

A. This card is made after the story is read,

usually.

Q. The card which we first referred to ?

A. Yes.

Q. That is made after the story is read?

A. Yes.

Q. That is the card on which you keep the rec-
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ord of what happens to the script within the studio 1

A. Yes. If it had been sent to anyone else.

Q. And then this larger form record card, which

has a form identification number of 141, what is

that?

A. That card is made as soon as the manuscript

is received. This information is put on the card.

Q. Is typed in on the card? [482]

A. Yes. And the card is clipped to the manu-

script.

Q. The information which is typed in opposite

the word "Theme," that is supplied from what?

A. From the synopsis made by the reader.

The Court: Let me interrupt. Are you going to

offer some of these cards in evidence ?

Mr. Selvin: I want to offer the one we are now

identifying.

The Court: I think we should give them an

identification number. We can keep track of them

a little better. Go ahead.

The card they are talking about now will be Ex-

hibit 24 for identification.

(The card referred to was marked Plaintiff's

Exhibit No. 24 for identification.)

The Witness: When the manuscript is returned,

the return date and to whom it is returned is writ-

ten here.

Q. (By Mr. Selvin) : The information written

opposite the printed word "Title" is obtained from

what? A. From the manuscript.
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Q. And the information opposite the word

^'Author"? A. From the manuscript.

Q. '^ Material Submitted," the information op-

posite that? A. That is from the manuscript.

Q. And the information opposite ''Submitted

by"?

A. That could be on the script itself or could

be on a note with it. [483]

Q. And this card, which will be marked Exhibit

24 for identification—^Withdraw that.

Opposite "Date" the figures there indicate the

date on which the material was received in your

department? A. That is correct.

Q. In this particular case it is March 20, 1946 *?

A. Yes.

Q. This card, which will be marked Exhibit 24

for identification, is the record card of the type to

which you refer, generally relating to the submis-

sion of the literary material indicated on that card ?

A. Yes.

Mr. Selvin: We offer it in evidence.

Mr. Fendler: We object to it on the ground of

foundation, and ask permission to inquire on voir

dire.

The Court: Go ahead.

Voir Dire Examination

By Mr. Fendler:

Q. Did you make the entries yourself ?

A. No.

Q. Do you have any personal knowledge at this
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time as to whether the information as to authors

was supplied by Dr. Koretz personally by note, or

whether it appeared upon the face of the manu-

script ?

A. If it had not appeared on the face of the

manuscript [484] there would have been a notation

to that effect.

Q. What would the notation have been?

A. Information from a note, or someone told us

over the phone that these people were the authors.

Mr. Fendler: That is all. We don't object to

the card going into evidence.

The Court: Received in evidence as Plaintiff's

Exhibit 24.

(The card referred to, marked Plaintiff's

Exhibit No. 24, was received in evidence.)

Mr. Selvin: I am not going to offer the little

card, because there is no question that I know of

what happened to it at the studio.

Direct Examination

(Resumed)

By Mr. Selvin:

Q. I show you a manila file folder bearing on

the front cover a printed chart form with the

words

The Court: Give it an identification number. 25

for identification.

(The folder referred to was marked Plain-

tiff's Exhibit No. 25 for identification.)
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Q. (By Mr. Selvin, continuing) : in which

there are certain documents or papers, at any rate.

Will you tell me, first, what this folder is?

A. After the synopsis is made a folder is made
and charges are shown on its face to show to whom
copies of the [485] synopsis went. The copies of the

synopsis are numbered, and as they are sent out of

the department the number of the synopsis is

marked, the date it was sent, and to whom.

Q. Does that folder also contain the copies of

the synopsis which are kept in the story depart-

ment? A. It contains two copies.

Q. Those copies are preserved, are they, in the

files even after the original manuscript is returned

to the authors'? A. Yes.

Q. And this document which I have taken out

of the file is what?

A. Copy 6 of the synopsis made in our depart-

ment.

Mr. Fendler: Of course we don't contend for one

minute, if your Honor please, that Dr. Koretz did

not submit this at Erich Wolff's request or upon

his own motion to M-G-M.

Mr. Cohn: That was not the testimony, Mr.

Fendler, I am sorry.

Mr. Selvin: That is right, it was not the testi-

mony. The submission to M-G-M was denied. The

reference to Dr. Koretz was a friendly informal

showing, and the existence of the names on the

manuscript was directly denied. I am coming to

that.

Mr. Fendler: If your Honor please, we are go-
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ing to object to this as improper rebuttal. Cer-

tainly it is an attempt to contradict upon a collat-

eral matter brought out on [486] cross-examination

of both witnesses. Victoria Wolf said she told Erich

she didn't want to have anything to do with it, she

was through with it. As far as she was concerned,

he could do as he liked. He said he gave it to his

friend Koretz. And according to these records,

Koretz submitted a manuscript to the department

with a new name on it, or an alternative name, and

the two names of Wolff and Mrs. Wolf.

The Court: Objection overruled.

Mr. Fendler. All right.

Q. (By Mr. Selvin) : In this synopsis, copy 6

of the synopsis, the information as to the title,

author, and so forth is obtained, is it, from the same

sources on the record card? A. Yes.

Mr. Selvin: We will offer this synopsis entitled

^'Reader's Report" as exhibit next in order.

The Clerk: Are you going to offer the whole

folder?

Mr. Selvin: I prefer not to offer the folder,

because there are contents in it not material. Mr.

Fendler is at liberty to see anything in the folder.

There is another document in the folder that I

want to offer.

The Court: Then we will have the document

that came out of the folder and just referred to

marked

The Clerk: 25-A, the folder to be marked 25.

Mr. Selvin: The folder and its contents, 25 for

identification? [487]
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The Clerk: Yes.

Mr. Selvin: And the synopsis 25-A in evidence,

as I understand it?

The Court: Yes, in evidence.

(The "Reader's Report" referred to was

marked Plaintiff's Exhibit No. 25-A and re-

ceived in evidence.)

Q. (By Mr. Selvin) : In the event that there

are any letters relating to submissions or receipts

obtained for return of manuscripts, where are they

kept in your department?

A. In the story file.

Q. Is there in this file. Exhibit 25 for identifica-

tion, any receipt or what purports to be a receipt

for the return of this manuscript that we are talk-

ing about? A. Yes.

Q. This document on the letterhead of Metro-

Goldwyn-Mayer Pictures, dated April 26, 1946, is

that receipt? A. Yes.

Mr. Selvin: Will you stipulate, Mr. Cohn, that

is your client's signature. Dr. Wolff?

Mr. Cohn: Yes.

Mr. Selvin: On that stipulation we will offer

this receipt, which, with Miss Pratt's permission,

I will detach from the papers to which it is clipped,

and ask that it be marked next in order. [488]

The Court : It will be 25-B in evidence.

(The document referred to was marked

Plaintiff's Exhibit No. 25-B and received in

evidence.)



442 Loew's Incorporated vs.

(Testimony of Dorothy Pratt.)

Q. (By Mr. Selvin) : You have also brought

with you, have you not, the submission records with

respect to a script called Brainstorm?

A. Yes.

Mr. Selvin: I just mention that so counsel will

know it is here and available, if they desire it. I

have no questions to ask about it.

The Court: What are these other files'?

The Witness: We have a cross-index for each

author and a cross-index for each title.

Q. (By Mr. Selvin) : I put before you. Miss

Pratt, two folders, similar to the one which has just

been marked 25-A, which purport to relate to Case

History. Will you, referring now to the top one

of the two folders, which bears on the filing label

the identifying letter and number ''W-6," tell me
what that purports to be?

The Court: Are you going to have some evi-

dence in this matter? Let's mark it for identifica-

tion Exhibit 26.

The Clerk: The folder and all its contents.

(The folder referred to was marked Plain-

tiff's Exhibit No. 26 for identification.)

Mr. Selvin: I think the particular thing that I

want out [489] of that folder was transmitted to

my office a couple of days ago, so that the document

that I am going to offer isn't actually in the folder,

but I am perfectly willing that the folder go in.

The Court: Then why need we worry about the

folder? Where is the document?
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Q. (By Mr. Selvin) : I will hand you, Miss

Pratt, a letter addressed to Mr. Susman and pur-

porting to be signed by you, to which is attached

an original document on an inter-of&ce communica-

tion form of Metro-Goldwyn-Mayer Pictures, and

ask you if you can tell me what the attached docu-

ment is, that is, the inter-office communication

form.

A. It is a memorandum from Miss Doris Atkin-

son to Sam Marx, recording the submission to Mr.

Marx of the story Case History.

Q. Was that a memorandum, which, until you

sent it to Mr. Susman a couple of days ago, one

that was kept in the story department folder?

A. Yes, it had its own folder, yes.

Q. That memorandum was kept for what pur-

pose in that folder?

A. Well, as a record of the story, of its submis-

sion and its contents.

Q. It came through the story department to

Sam Marx? A. Yes. [490]

Q. Who is Sam Marx?

A. Sam Marx was a producer at Metro-Goldwyn-

Mayer.

Q. Does it happen on occasion that literary ma-

terial or manuscripts are submitted directly to

producers and people of that sort at Loew's?

A. Yes.

Q. And what is your procedure Avhen you learn

of any such submission in the story department?

A. We request that it be sent to the story de-

partment.
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Q. Does this record with respect to Case His-

tory, as of this particular date, indicate a story

that was sent directly to the story department, or

one that came to the story department from Sam
Marx?

A. It came to the story department from Sam
Marx.

Q. Do you have, aside from the folder and the

contents in that folder, that is, the folder Case

History, W-6, do you have any other record of

the submission of that particular manuscript ?

A. Not in the folder. It would be on the sub-

mission card.

Q. Do you have the submission card ?

A. No; you have it.

Mr. Selvin: Mr. Susman tells me he doesn't

have it.

I will ask that this inter-office communication

form be marked for identification at the [491] mo-

ment.

The Clerk: Plaintiff's Exhibit 26, for identifica-

tion.

(The document referred to was marked

Plaintiff's Exhibit No. 26 for identification.)

The Court: If anybody can pick out of the rec-

ord any testimony we have had about it, I will be

surprised, I like to have these marked first, and

then, when you identify them, we know what you

are talking about.

26 for identification, do you offer it in evidence?

Mr. Selvin : I will offer it in evidence.
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Mr. Cohn: Objected to on the ground it is in-

competent.

Mr. Fendler: It isn't connected up.

Mr. Cohn: If the so-called business records rule

can be extended in this Avay, then I can see no bar

to anybody putting in the entire contents of his

records and files into court to import the verity of

what they say.

Mr. Fendler: My objection is, instead of a file

being maintained complete, documents are extracted

at will, there seems to be no desire on the part of

either plaintiff or its counsel to keep a record in-

tact, they will bring in a file with a lot of separate

records that some of them are at the studio and

some of them here. If they want to submit to us a

complete record, and we have an opportunity of

examining it, why, we may stipulate to the whole

thing.

Mr. Selvin: Any time you want to look at those

records you can look at them, Mr. Fendler, but in

the meantime, if you [492] want to criticize the

way either Mr. Susman or I handle our case, talk

to me privately about it.

Mr. Fendler: I make an objection that a custo-

dian of records is brought in here and it immedi-

ately appears from an examination that the rec-

ords were not kept in her custody; that some of

them are there, and some of them are elsewhere,

all kinds of scraps of papers with various informa-

tion typed on them are scattered throughout. Now,

I would like to know what you propose to offer,
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and if it is a complete record, why, I will stipulate

to it.

Mr. Selvin: There is an oiffer pending before

the court right now.

Mr. Pendler: I object to that because it is in-

complete. It doesn't purport to be a complete rec-

ord of a transaction at all. It is an isolated instru-

ment.

Mr. Selvin: It is only offered as a record of a

synopsis of a manuscript that was submitted, with

the date of the submission and the material taken

from the manuscript. That is all that particular

one purports to be.

Mr. Fendler: Do you mind if I see the rest of

the documents in that record file? Perhaps I will

stipulate to all of it.

Mr. Selvin: You may see all of it, as I told you

before. You have seen enough of these files in your

time, Mr. P.endler. As a matter of fact, if it will

help you gentlemen, my only [493] purpose in this

connection, as far as Case History is concerned, is

to show a submission of what was apparently the

completed manuscript several months before this

date that Mrs. "Wolff was so sure she completed it,

and that may very well be short-cut if you will look

into the file that you are now examining, Mr. Fend-

ler, and you will see a letter purporting to come

from Bertha Case, Mrs. Wolf's agent, in which she

states, in making the submission of the story, that

it was read by Sam Marx several months before,

and the letter to which I refer is dated March 9,

1949.
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The Court: Miss Pratt, referring to Exhibit 26

for identification, it purports to be a copy.

The Witness: Yes.

The Court: Where is the document that it was

made from? Does it appear in one of these files?

The Witness: This is it here (indicating).

The Court: 26 in evidence. The objection will

be overruled and it will be admitted for a limited

purpose, to show the submission of a story entitled

Case History, dated on or about March 29, 1948.

I have read it over, and the story as synopsized is

the story in substance that appears in Exhibit 1 in

evidence. Case History.

There are certain comments contained in the

document about the story, which the court will

ignore. They have nothing to do with the matter

for which it is submitted. [494]

Do counsel understand my ruling?

Mr. Fendler: Yes.

Mr. Selvin: Yes.

Mr. Fendler : Is there any indication, Miss Pratt,

of the number of pages in the document from which

this purports to be a reader's synopsis?

Mr. Selvin: Do you mind if I finish my direct

examination ?

Mr. Fendler: I am sorry.

Mr. Selvin: Go ahead. You may answer that

question.

The Witness: There is nothing on here, no.

(The document referred to, marked Plain-

tiff's Exhibit No. 26, was received in evidence.)
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The Court: Is there anything in the file that

shows 1

The Witness. Yes, in our file, on our submission

card we would have it.

The Court: But you haven't got your card, for

some reason or other, is that right?

The Witness: Right.

Mr. Selvin: Right. Miss Pratt says we have the

card, and Mr. Susman says we haven't, and the

probabilities are that Miss Pratt is probably right

and we will find it at the bottom of our briefcase.

Q. (By Mr. Selvin) : In this Case History file

is there any document indicating any return of the

manuscript Case [495] History?

A. In 1948, you mean?

Q. Yes.

A. Yes. There is the sheet which we make in

mailing out a manuscript, saying it went to Nat

Goldstone, 4-6-48, giving the title and author and

the registered—mail registry number.

Q. And that is done with all mailings of re-

turned manuscripts from the story department?

A. Yes.

Q. I notice a handwritten note; do you recog-

nize that handwriting? A. Yes.

Q. Whose is it?

A. Sam Marx. It says, *' Please return to the

Goldstone Agency." It accompanied the manu-

script to us, showing us what disposition to make.

Mr. Selvin: I offer the document and the at-

tached note just identified, as plaintiff's next in

order.
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The Court : Exhibit 27. Received in evidence as

Plaintiff's Exhibit 27.

(The document and attachment referred to

were marked Plaintiff's Exhibit No. 27 and
received in evidence.)

Mr. Selvin: That is all I want at this time. You
may cross-examine. [496]

Mr. Fendler: What I would like to ascertain,

counsel, is this: During your examination of Mrs.

Wolff yesterday you made it a point to emphasize

that the document submitted in March of '48 was

a document of 41 pages.

Mr. Selvin: That's right, I did.

Mr. Fendler: I directed your attention to the

fact that the original document which was sub-

mitted by the Lyons Agency in 1949 was a docu-

ment of 43 pages.

Mr. Selvin: You didn't call it to my attention.

You may have said it.

Mr. Fendler : Although when Metro had recopied

that document they had recopied it in a document

of 41 pages, and I advised you that I did not want

to stipulate to a situation as to paging, in view of

the fact that it was perfectly obvious that any

attempt to indicate that it was the same identical

document, which was submitted in 1949, had been

the document submitted in '48, was based on the

coincidence that when Metro recopied the 43-page

manuscript in '49 it turned out to be 41 pages.

It is for that reason that, as far as I am concerned.
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in order to clear up any confusion, I am perfectly

willing to offer to stipulate in accordance with the

testimony given by Mrs. Wolff this morning, that

there was an earlier version of Case History which

was submitted in March of '48

Mr. Selvin: No, I will not so stipulate.

Mr. Fendler (Continuing) : which was syn-

opsized, but [497] which was not the original 43-

page version which was submitted in March of '49

by the Lyons Agency.

Mr. Selvin: Mrs. Wolff did not so testify this

morning, and I don't recall that she so testified

yesterday, and in any event I will not so stipulate.

Mr. Fendler : All right. That ends that.

Mr. Selvin: My statement as to 41 pages was

based on a transcript of the Metro-Goldwyn-Mayer

records, which I have in front of me, and which

you are at liberty to examine, and because the rec-

ord card has apparently been lost in the shuffle

between Miss Pratt and our office, I am without it

today. But my statement was based on this letter

which I have here.

Mr. Fendler: Well, do your records show that

a 41-page manuscript was submitted by the Lyons

Agency of Case History in March of 1949 ?

Mr. Selvin: Yes, 41-page.

Mr. Fendler: Very well.

Mr. Selvin : That is all I have.

Mr. Fendler: That is all.

The Court : You may be excused.

(Witness excused.)



Erich Wolff and Victoria Wolf 451

Mr. Fendler : Do you have any further rebuttal ?

Mr. Selvin: While we are on the subject, there

is the manuscript submitted by Lyons, 41 pages

(indicating).

Mr. Fendler: Well, that clarifies the [498] situa-

tion.

Mr. Selvin: I think it does.

I have some manuscripts that have 43 pages in

them. They bear no identification, and I don't

know where they come from. But this is the manu-
script that Loew's Incorporated bought (indicat-

ing).

Mr. Fendler: This clarifies it.

What is all this stuff on it, do you know?
Mr. Selvin: Yes, I can tell you. These are ini-

tials indicating the dates on which various persons

received this manuscript from the story files.

''M E B" is Marguerite E. Banker; ''R M" is

Rudolf Monta. I don't want to encumber the rec-

ord with another copy of what is already in evi-

dence, but it is stipulated now that the Lyons sub-

mission was a 41-page manuscript?

Mr. Fendler: Certainly.

Mr. Selvin: That is all we have, your Honor.

Mr. Fendler: We have 43-page copies all over

the place.

The Court : Plaintiff rests ?

Mr. Selvin: We rest.

Mr. Cohn : We rest, your Honor.

The Court: Defendants rest?

Mr. Fendler: Just half a second, your Honor.

Mr. Selvin: Your Honor, may I inquire if we
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are going to continue for any length of time today?

Because if we do, I have to phone the office. [499]

The Court: I want to inquire into it, also, as

soon as he gets through talking to the defendant.

Mr. Selvin: For several days I have had ar-

ranged a conference of attorneys that is supposed

to be at 5:15.

Mr. Cohn: I would like to either set this for

argument another day, or, if that discommodes the

calendar, I would like to handle it by briefs.

Mr. Fendler: I would like to call Mrs. WoM
in sur-rebuttal.

The Court: Is it anything you can handle by

stipulation? When attorneys come to the end of a

case they worry about this, that, and the other

thing, and generally most of it has no ultimate

effect in the decision of the court.

What do you want to prove ?

Mr. Fendler : We offer to show by the testimony

of Mrs. Wolff that the manuscript Brainstorm was

submitted to Marx early in 1948 ; that he evinced

interest, that he apparently desired—or the authors

desired, Mrs. Wolf desired to make some changes;

they arrived at the title Case History

Mr. Selvin: Who arrived at the title?

Mr. Fendler: Mrs. Wolf, Victoria Wolf. A re-

write was done from Brainstorm to a first draft of

Case History, which was submitted by the Grold-

stone Agency, but which differed from the final

version of Case History, which was not completed

until the end of 1948 or the start of 1949, and [500]

that the version which was submitted in March of
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'48 was not the final version of Case History, al-

though it bore the same title as that which was

submitted in March of '49.

The Court: The plot content was the same, ac-

cording to the synopsis. There may have been some

dressing up of style.

Mr. Fendler: The dialogue, Mrs. Wolff says,

was substantially different.

The Court: Do you stipulate if she were called

as a witness she would so testify?

Mr. Selvin: I will stipulate she would so testify.

Although I will make the comment, why didn't she

testify to that yesterday when she was asked di-

rectly ?

Mr. Fendler: The stipulation does not include

the comment.

The Court: Both sides rest. [501]

* * *

Mr. Cohn: Ready, your Honor.

If the court please, I think now is the proper

time to require the plaintiff to elect between the

inconsistent causes of action.

I now move the court for an order to that effect.

Your Honor will recall that they have sued based

on rescission in the first five counts of their com-

plaint, and based upon the contract in the last two.

The two are inconsistent.

The Court: I never like these motions to make

somebody elect. The case is going to be submitted.

Counsel are always coming in with motions that

somebody elect their remedy or elect that they do

this, that, or the other thing. I consistently take
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the position that if an election has to be made, you

can put it off as long as possible. How is the ad-

ministration of justice going to be improved in this

case by making them elect ?

Maybe they make an election, and then after they

have [506] made the election, in the course of the

argument something turns up that makes it appear

that maybe they made the wrong choice.

I will take the motion under submission. The

motion for election is taken under submission. [507]
* * *

The Court: On that point of fact, I am going to

make a finding at this time.

I don't think you are going to object to my find-

ing, and therefore I don't want to hear from you.

I have been going over Case History, and I have

been going over the 7-page and the 17-page treat-

ment of Swear Not by the Moon, and this is not an

exhaustive list, but it seems to me that here are

the elements in the two stories

:

(1) The doctor is a writer, or he writes the

story;

(2) It is a story of the doctor's wife;

(3) He meets the woman as a technical assist-

ant, or she was a technical assistant to the doctor;

(4) There is a marriage, the woman becomes

pregnant

;

(5) She suffers from melancholia;

(6) Lobotomy is considered and decided upon;

(7) There is the operation;

(8) The husband watches the operation.

I don't know how important that is, but that
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seems to be a common element in the two stories.

(9) The change of personality; and (9a) or

part of that, this matter of extravagant purchases.

Now, those elements seem to me to be in common
between the two stories. First the medical litera-

ture, which is in evidence, concerns or has a good

bit of information concerning lobotomies, and we
find reference to melancholia and we find [524]

reference to the operation and the change of per-

sonality.

I am not certain whether or not there is anything

in that medical literature specifically about extrava-

gance. There is in the literature, however, the state-

ment as to the change of personality, the person

becoming immature, childish, certain conduct that

follows.

To the extent that that much is contained in the

literature, I can't say that anyone gets a corner on

the right to take and write a story about that.

Now, you have the other elements. The doctor is

a writer, the story is of his wife, the fact that she

was his assistant, they were married, and she be-

comes pregnant, those were all matters in Dr.

"Wolff's life. Nor were they matters that were

private experiences; they were public matters.

I distinguish between some private experience

that a person might have, that wasn't known about

him, and which he might write about, and matters

which are publicly known. I don't think that the

public facts of a person's life can be the subject

of a corner, as it were. For instance, somebody

wants to write a story about MacArthur or Truman,

about some of these things that happened. Of
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course I am taking a case now which is widely-

known. This incident that occurred couldn't be-

come a property right in any person. The treat-

ment of it in some particular way might become

a subject of property. At any rate, the fact that

this man was a doctor and writer, [525] he married

a woman, she became pregnant, she at one time was

his technical assistant, I can't see that they could

become the subject of private property as elements

of a story.

The matter concerning the change of personality

also was a part of the doctor's experience.

Mrs. Wolff testified that she had known about

this prior wife and some of these situations. But

at any rate it is contained in the literature.

There are a couple of minor matters. Possibly

the matter of the extravagant purchases, I expressly

asked him about that, and he said that was one of

the ways in which his first wife reacted after the

operation. In that sense it would be a matter of

public knowledge.

That probably leaves the only single item in there

that is common to both of them that isn't found

in the literature and is not a happening in the

doctor's experience, the matter of the husband

watching the operation.

The doctor said that he did not watch the par-

ticular treatment accorded his wife, although she

didn't have a lobotomy. That, however, seems to

me a very minor detail, one which would naturally

follow in a story of a doctor and his wife where

she was to undergo an operation.
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I, accordingly, am going to find that the story-

Swear Not by the Moon is, except in so far as cer-

tain matters are contained therein which are mat-

ters of public knowledge, medical [526] literature,

public experience, that there is nothing common in

the stories. The central core of the story, if you

want to call it that, is based on a lobotomy. It is

contained in medical literature. If you broaden out

the central core and say it concerns a doctor and

his wife, who following pregnancy suffers melan-

cholia, then it is contained in the public experiences

of Dr. Wolff and not his private experiences.

So I find that the stories are different. Except

that, where they are the same, they are not the

subject of a property right.

I don't know how you can artfully

Mr. Selvin: What your Honor is saying, then,

is that Dr. Wolff had nothing to sell us.

Mr. Fendler: That isn't what the court is say-

ing at all.

The Court: No. You can take a public incident,

and if you treated it a certain way you could sell

that treatment.

That isn't necessarily what I am going to find

happened here.

You can sell that treatment. You certainly would

have something to sell. The use of the language,

the way you arranged events.

Now, secondly, I haven't asked you to comment

on this, but I have to find the facts, and I don't

think I want any comment on it. I am going to

find, also, that Dr. Wolff and Elsie Foulstone did
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collaborate on Swear Not by the Moon. [527] I

don't know where this is going to bring me. I find

myself winding up here as a matter of law in some

odd situation. But these are the facts, as I see

them: that they did collaborate on Swear Not by

the Moon, in the sense that she wrote a certain

treatment or certain part of it based upon some

of these facts which were generally known, a mat-

ter of public knowledge, and so forth.

My finding on that, if you want to know the

basis of it, I think it is indicated by a lot of things

that happened, the conduct of the parties, the letter

which Dr. Wolff attempted to explain as having

now some different understanding of the word ''col-

laborator," the fact that Elsie Foulstone didn't do

this work for nothing, she wasn't doing it, certainly,

for the ten dollars, nine of which went to a typist

and one dollar of which went for registration. And
underlying, to a certain extent, both of these find-

ings is the fact that I think Elsie Foulstone, and

possibly Dr. Wolff, both misinterpreted what their

rights might be in connection with this Swear Not

by the Moon. Undoubtedly Elsie Foulstone was un-

der the impression that if she could work out just

a small sketch of a story involving a lobotomy

where there had been an operation and a change of

personality, she could register that thing and

thereby protect against the world the right to write

a story about this kind of a situation.

I don't think that is the law. [528]

I think she proceeded upon an erroneous assump-
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tion, and I think the doctor proceeded upon an

erroneous assumption.

When you get into the story of Case History,

although you have that situation of the melancholia

and the operation, what makes the story is what

happens thereafter, the action that has been in-

jected into the story by Victoria Wolf, action which

wasn't even dreamed of or considered in Swear Not

by the Moon. The church episode, the circus epi-

sode, the wife's disappearance, the collision, she

winds up in San Diego in a hospital, the rooming

houses she lived at—there is your action that makes

the story, and it was that action based upon the

original episode which made it salable to the stu-

dio. Until that action was put in it, you didn't have

a story with enough happening to it to be the sub-

ject of a motion picture film.

All right. At any rate, there are two findings of

fact. Now, where do we go from there ?

Does that solve some of our contentions? I think

it does. I think it solves part of them, but not all.

For instance, I think it disposes of all of these

matters concerning fraud.

At least, I am going to find that there is no fraud

on the part of the defendants Victoria Wolf and

Dr. Wolff. [529]
* * *

Certificate

I hereby certify that I am a duly appointed,

qualified and acting official court reporter of the

United States District Court for the Southern Dis-

trict of California.
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I further certify that the foregoing is a true and

correct transcript of the proceedings had in the

above-entitled cause on the date or dates specified

therein, and that said transcript is a true and cor-

rect transcription of my stenographic notes.

Dated at Los Angeles, California, this 26th day

of May, A.D. 1952.

/s/ SAMUEL GOLDSTEIN,
Official Reporter.

[Endorsed] : Fjled July 9, 1952.

[Title of District Court and Cause.]
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For the Defendant Erich Wolff:

MORRIS E. COHN, ESQ.

Monday, February 4, 1952. 11:00 A. M.

(Other court matters.)

The Court: Call the Loew's case.
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The Clerk: No. 10526-C Civil, Loew's Incorpo-

rated vs. Erich Wolff and others.

Mr. Susman: Ready.

Mr. Cohn: Ready.

The Court : We will hear it in chambers, counsel.

(The following proceedings were had in the

chambers of the court:)

The Court: For the record, we are considering

the findings, and I have proposed to find what I

think to be the facts, regardless of whether it makes

the judgment vulnerable or not. We have just

started into talk about proposed finding No. 2,

Mr. Susman.

Mr. Susman: In Mrs. Foulstone's deposition she

states that she was a writer. Dr. Wolff obviously

was a doctor. He came to her with the idea, which

she prepared, using his idea as a basis, but adding

and supplementing it, and weaving a story around

it. That to me seems like the usual type of collabo-

rative effort.

If it goes further than the usual type of collabo-

ration, I think it goes further towards making Mrs.

Foulstone the prime party in the relationship, be-

cause she was the one that [2*] did the writing on it.

The Court: Let's not use the word ''collabora-

tor," because you then have to define what you

mean by the word. So, let's put in the facts, what

happened.

Wolff went to her with the story; she used ma-

terial he supplied her; she used material of her

own, and later on Wolff was dissatisfied, and I

*Page ntunbering appearing at top of page of original Reporter**

Transcript of Record.



't62 Loew's Incorporated vs.

believe Ms testimony where he said that he relieved

her of further duties, something like that, then you

can have a finding that she, thereafter—and you

can specify when—after the sale, asserted an own-

ership in the story, and that Wolff contended that

she had no interest in the story.

Does that do it? Aren't those the ultimate facts'?

Mr. Susman: Primarily, yes, sir.

The Court: But let's avoid the word ''collabora-

tor" because [3]

* * *

The Court. Well, let's go back. That latter part

you mentioned of the objections, lines 9 to 13, that

can be incorporated. As to their relationship, I

find that he employed her, but I also find that she

developed the fictional part in that story. Now,

however you want to handle it I don't care.

Mr. Cohn: I think your Honor's last statement

is satisfactory.

Mr. Susman: It isn't satisfactory to me.

Mr. Cohn: It is satisfactory to me.

Mr. Susman (Continuing) : Because I am afraid

that the use of the word ''employment" might

create an employer-employee relationship.

The Court: Well, I find that he employed her.

Mr. Susman: Their testimony, as I recall it,

taking both together, without any substantial con-

flict, is to the effect that it was a joint enterprise;

that the results were to be shared equally by them.

The Court: No, I don't find that. I find that he

employed her, but it was a very broad employment,

to write the story, and he supplied her with the
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facts of his wife, and the lobotomy, and she supplied

the fictional material. It was a rather wide-open

employment. He didn't tell her what fictional ma-
terial to put in; she developed that herself. [6]

But I do find that there was an employee rela-

tionship.

I made a note that your objection was good,

because you said that they were characterized only

as employer and employee, and she was merely a

stenographer. Well, you are right; she wasn't merely

a stenographer, but she was employed to write a

story, and she did supply the fictional material.

* * *

The Court: I don't find any agreement to share.

Maybe we can avoid that word "collaborator"

entirely. [7]

If you put it in, then it is subject to. What do

you mean by it. [8]
* * *

The Court: My finding on that is, though, that

those experiences were also in the public domain

in that not only had they happened to Wolff, but

they were known, because Victoria Wolf testified

that she knew of these matters when Dr. Wolff told

her this story. So, although they are from [17]

his life, my finding is that they also were in the

public domain.

In other words, apparently the inference is that

there was sufficient notoriety at the time of the

wife's suicide that many of these facts came to

light. At least, Victoria Wolf had known about

them before she ever met or talked to Dr. Wolff.
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Mr. Fendler: I think it goes beyond that, Judge

Carter. I think that the factual personality changes

resulting from the operation were certainly in the

public domain, regardless of whether the facts as

to Dr. Wolff's first wife and her suicide were or

not. In other words, I think that we are referring

not only to a surgical technique, when we refer to

a prefrontal lobotomy operation, but I think we

are referring to case histories in the public domain

of persons who subjected themselves to this surgical

technique and whose personalities were completely

changed as a result.

So if I might suggest that the matter which was

known to Victoria Wolf was not only he facts con-

cerning the suicide and the situation of Dr. Wolff's

first wife, but was also the factual matter printed

in national publications such as Time magazine

and scientific magazines. Many of them, I think,

are in evidence.

Mr. Susman: One newspaper article, as I re-

member it.

The Court: Let me do this: Here is a sheet

that I [18] made out at the time that I went over

the similarities in these stories, and here were the

various elements I found in each story, and this

bears on what Mr. Fendler was talking about.

Certain things, for instance, the fact that a doc-

tor had married a writer, that was in the public

domain. The fact that he met her at a medical

school, that was in the public domain, because peo-

ple knew this. The only things about their life that

might not have been in the public domain would

have been incidents that happened between them
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when no one else was around. Now, to go over this

list. In my columns, my first column is ''Case

History." Then I have a column for ''Brain

Storm." Then I have a column "Through Narrow
Straits," and then I have a "Revision of Through

Narrow Straits," and then I have—it must be

"Swear Not by the Moon."

Was Dr. West in "Swear Not by the Moon"?
Mr. Cohn: I think that's right, but I don't

remember.

Well, this will answer it. Wasn't it in "Swear

Not by the Moon" that there was violence to the

baby, threatened violence to the baby?

Mr. Fendler: I believe so.

Mr. Susman: That's right.

The Court: This is roughly; this isn't accurate,

but pretty close. Here is what I had: [19]

No. 1, the doctor is the writer of the story. That

is true in "Case History"; true in Brain Storm";

it is true in "Through Narrow Straits," the first

draft; not in the seven-page draft; it is true in

"Swear Not by the Moon."

No. 2. It is the story of a doctor's wife. It is

true in "Case History," "Brain Storm," "Through

Narrow Straits," the revision of "Through Nar-

row Straits," and "Swear Not by the Moon."

No. 3 Medical school. It is in "Case History";

it is in the second revision of "Through Narrow

Straits," the seven-page revision, and in "Swear

Not by the Moon."

No. 4. The woman was a technical assistant. It

is in "Case History"; it is in "Brain Storm"; it
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is in tlie seven-page revision of ''Through Narrow

Straits," and it is in ''Swear Not by the Moon."

No. 5. After the marriage the wife becomes preg-

nant. It is present in all of them.

5-A. The baby is born dead. It is true in "Case

History," "Brain Storm" and the first draft of

"Through Narrow Straits."

6. Melancholia. It is in all of them.

6-A. Threats of suicide. It is in "Case History,"

"Brain Storm," "Through Narrow Straits." I

don't have it checked in the seven-page revision of

"Through Narrow Straits." In "Swear Not by

the Moon" there were threats of [20] violence to the

baby, but not suicide.

Shock treatment, 6-B. In "Case History," in

"Brain Storm," but none of the rest.

The lobotomy considered and decision made on it,

in all of them.

The lobotomy considered would be 7. 7-A would

be suicide attempted as distinguished from threats.

In "Case History," "Brain Storm," and "Through

Narrow Straits."

7-B. The operation. It is in all of them.

8. Husband watches the operation. It is appar-

ently in all of them.

9. The change of personality. It seems to run

through all of them, although it may not be in the

first—I don't have it checked in the first draft of

"Through Narrow Straits," although I am sure it

was in there.

9-A. The extravagant expenditures. In "Case

History," "Brain Storm," the first draft of
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**Through Narrow Straits," not the seven-page

set-up. It was also in *' Swear Not by the Moon."

I have to check these further. The rest of them

I have, the church incident, we will call that 10,

I have it checked in "Case History" and "Brain

Storm," and also in one of the drafts of "Through

Narrow Straits." Not in "Swear Not by the

Moon. '

'

The circus incident. In "Case History" and in

"Brain Storm." [21]

There is one I can't even read my own writing.

Wife disappears. In "Case History" and "Brain

Storm. '

'

Then the collision and the wife recovers. Only

in "Case History."

Of those matters that I considered to be matters

in the public domain were the following: The doc-

tor was the writer of the story; it is the story of a

doctor's wife; they met in medical school; the

woman was a technical assistant; after her mar-

riage she becomes pregnant; the melancholia; the

lobotomy; the operation itself; the husband watch-

ing the operation; the change of personality; the

extravagant expenditures.

Then for your fictional matters, you get into such

things as the church incident, the circus, the dis-

appearance of the wife, the recovery and all that

sort of thing.

I don't know whether that is of any help [22]

or not.
* * *

The Court: Your objection to No. 6, I have
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''No," written here. I don't think Victoria Wolf
ever saw, heard, or had access to the story ''Swear

Not by the Moon."

Mr. Susman: The word "access" in the law of

literary property has a definite meaning. It means

the opportunity to use it, or the opportunity to see

it. It doesn't mean necessarily taking advantage

of the opportunity. It means whether or not the

opportunity existed. And it certainly seems to me
that the opportunity was present here. Dr. Wolff

admittedly had copies of the story in his possesssion.

Mr. Monta testified that Dr. Wolff told him that

Victoria Wolf had read the Foulstone material dur-

ing and shortly after the Foulstone-Wolff collabo-

ration period.

Your Honor may have found the fact to be con-

trary to that, but the fact of access is there.

The Court: I saw her on the witness stand, and

I heard [23] their stories about how he had been

after her for a year or so to write this story, and

I sized her up as being a person that if he brought

her this story that Foulstone had written, she

probably wouldn't have read it. She was probably

a competent woman. With her pride in her own

ability as a writer—she has written before, appar-

ently—I doubt if she would have looked at some-

thing somebody else had done and written in a story.

I don't think she would be interested in that. It is

true she heard from Erich Wolff all about the mat-

ters in the public domain, but I don't think she ever

5aw or heard the Foulstone version. [24]
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The Court: Here are my views on that. This

goes back to what I told you to start with. It seems

to me this thing hinged on this implied warranty.

That is why I wrote the memorandum on it. So I

didn't pass on whether or not, had there been a

warranty of perfect and marketable title, the re-

sult might have been different.

I am inclined to think that it would have been

different. [26]

If that warranty is there, as Mr. Selvin contended

for, Mr. Susman and Mr. Selvin, then certainly it

was some kind of a cloud.

But it seemed to me that was sort of the guts of

the case on that point, and I found, as a matter

of law, there wasn't this warranty, which is the

point that interested me in the case.

You have made findings from here on out that

there was no cloud, and so forth.

Legally there was none, because there was no

warranty. [27]
* * *

The Court: Had there been the warranty of

perfect and marketable title, anything is a cloud, as

I see it.

Under perfect and marketable title the most fic-

titious claim in the world would be a cloud.

Mr. Susman: That hasn't been our position. We
have been talking about a reasonable cloud or rea-

sonable objection.

The Court: There was no cloud or defect or im-

perfection, in the absence of the warranty of perfect

and marketable title, which didn't exist.
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You did quite a bit of work on this case, so if

you have any thoughts on it, speak up.

Mr. Sankary: I want to make this observation,

that I would think even were there an express war-

ranty, that we couldn't say that there was a breach

of that warranty. Whether or not there is a reason-

able doubt as to the title, whether or not there

would actually be a cloud if there were a [30]

marketable title, is still open in my mind.

Mr. Susman: I think the way to do it would be

to eliminate it.

Mr. Cohn: Let's see if the statements here are

wrong, and if they are wrong we will take them out.

We discussed the first sentence, ''On March 21,

1949, and prior thereto no claim of ownership in

'Swear Not by the Moon' had been asserted by

anyone other than defendant Erich Wolff," and we

agreed on that.

We go on. "On March 21, 1949, and prior thereto

no claim of ownership in" any of these stories, "had

been asserted by anyone other than" the two de-

fendants.

Now, I think that is right. If the first one fol-

lows, the second does.

"no claim of any right, title or interest in any

of the said stories had been asserted by anyone

other than the said defendants; no dispute was

pending;"—that certainly is true.

Now we get to "no cloud, defect or imperfection

affecting ownership by the said defendants * * *

existed," and if the court will go with me as far

as the semicolon, "no dispute was pending," I
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would be content to drop the language to which you

have objected, "no cloud, defect, or imperfection''

to the end of that sentence.

Mr. Fendler: I have to disagree with my col-

league here. [31]

If we adopt the contention of Mr. Susman at face

value, that he is not referring to a cloud which is

unreasonable or hypothetical, but to an actual,

reasonable, adverse claim based in good faith, and

which could be substantiated

Mr. Susman: I didn't say that.

Mr. Fendler: we have a situation where the

court's finding, in line with the finding of the

Superior Court that there was no reasonable claim

of any nature—in fact, the findings of the Superior

Court, which are certainly binding on Elsie Foul-

stone, and I think could very easily be adopted

by the court here, completely rule out any sugges-

tion of a cloud or defect or imperfection, in the

sense in which Mr. Susman has used it. That is, a

reasonable, bona fide claim.

I don't like to get into this question of what

might have been the situation if something else

existed which doesn't.

I think right on the basis of the record that we

have here, including the Superior Court judgment,

that the court is thoroughly justified in finding that

there was no cloud, defect or imperfection affect-

ing ownership by the said defendants of any of the

said stories then existing, and that neither of the

defendants had any notice or

The Court: Well, I want a finding of fact that
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there was no warranty implied in fact of perfect

and marketable title, and a legal conclusion that

there is no warranty of [32] perfect and marketable

title implied in law.

Now, the only question is whether I should make

any further findings. They are not necessary for

the judgment. If the judgment is reversed upon

the ground that there was a warranty, then if there

were findings on the other matters, there is a pos-

sibility it might avoid a new trial on the matter,

although I doubt, if it is reversed, that you can

avoid a new trial. [33]

* * *

Mr. Fendler: It is a situation which doesn^t

often occur, where you have defendants represented

by different counsel who don't entirely agree. But

I think the finding as drawn by Mr. Cohn is sus-

tained by the record and is proper.

Mr. Susman: It goes beyond the decision of the

court as represented in the opinion, that is for sure,

because the court expressly held that open.

The Court: Remember this, that an opinion of

a court is just what it purports to be, it is an

opinion, it is not a finding, and it is only where the

opinion is complete on all findings of fact and con-

clusions of law, and where the court so elects, that

it may treat its opinion in lieu of findings.

I didn't intend to do that. In fact, I addressed

myself largely to the legal question, although there

was some factual matter determined.

The question in my mind comes down to the in-
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quiiy made, whether or not the Appellate Court

would think I should make a finding on that.

It is not necessary. [34]

Mr. Susman: I have checked back my notes as

to what was said at the conclusion of the trial, and

at that time the statement was made by the court

that you were finding that Dr. Wolff and Elsie

Foulstone did collaborate on ''Swear Not by the

Moon." I have also checked the exhibits

The Court: Did I tell you what I meant by

''collaborate"?

Mr. Susman: No, sir. But I think you did say

this: On the basis of the conduct of the parties

—

these are only my rough notes, but I think they

serve the purpose—on the basis of the conduct of

the parties, the letter from Dr. Wolff to Mr. Fend-

ler, and the fact that Dr. Wolff and Elsie Foulstone,

I believe—I can't make that out—on [35] the basis

of those two points in particular, your Honor did

reach the conclusion, my notes show, that they were

collaborators.

The thing that I am trying to prevent by my ob-

jections to the finding is any change in the findings

as indicated by the court at the time.

The Court: I don't think there is any incon-

sistency in what I said there and what I said today,

because that is a conclusion, "collaborate," and

what did I mean? And what I meant was Elsie

Foulstone had supplied the fictional material, and

in that sense was responsible for part of the story.

But I didn't realize that this word "collaborate"
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has a technical meaning or might have a meaning

different than what I intended. [36]

The Court : Let me stop you there. The difficulty

with that is—and I didn't give as much weight to

that judgment as you think I did—the difficulty with

that is that this is an action, not to rescind, but an

action for money following an alleged rescission.

You therefore look at the rights of the parties as

of the date they rescinded, to a large measure. This

judgment followed along afterwards. There is a

serious question in my mind, assuming there had

been a right to rescind at the time the alleged

rescission occurred, whether or not this judgment

that occurred later could have any particular effect

on the relationship of the parties.

Now, I went ahead and tried the case on all the

various facts as to what Foulstone did and didn't

do, and I would a whole lot rather meet the issue,

if you want me to, on this cloud or defect, rather

than tie it on to what happened in that judgment

later on, where the plaintiff here wasn't a [37]

party.

I know you had an argument about they were

bound by the judgment. But the more I struggled

with that the less light I saw in it. And I don't

think that is clear-cut at all.

If it is thought to be proper, although it isn't

really necessary for the decision, I am willing to

find that what Foulstone did didn't give her any

rights except to the fictional material that she
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worked on. And that is going overboard, because of

the fact she was employed to write it. [38]

The Court : What I prefer to do is this. It prob-

ably won't satisfy either one of you. At the time

of sale the defendants had title and Elsie Foul-

stone did not, and there was no defect or imper-

fection existing in the ownership; that thereafter

Elsie Foulstone made a claim, and that claim,

whether grounded or not, had there been a war-

ranty of perfect and marketable title, would have

been sufficient, as I think under the real estate law,

which Mr. Selvin was trying to apply, that is the

rule. But that the court finds there was no express

warranty or none implied in fact or in law.

Probably neither one of you are satisfied with

that, but that is my view of the case.

Under Mr. Selvin 's view, Mrs. Joe Doakes in

Podunk can pop up and say, "I wrote the story,''

which would be equivalent to somebody laying claim

to a piece of real estate, and under his view that

real estate law applies, then that is enough and

would permit them to come within that warranty,

I think, of marketable title. Do you agree?

Mr. Sankary: It has to be a reasonable claim,

colorable.

The Court: There is enough color in this, be-

cause of the [41] relationship of Wolff. [42]

* * *

The Court: Why don't you just say plaintiff

refused to sell the story?
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Mr. Cohn: Refused to sell or consider selling.

The Court: On the other parts of that finding,

I don't want any finding that indicates that they

abandoned work on this story because of Foul-

stone's claim. [59]

I don't know what you have decided to put in the

finding there, but I don't think that is true. That

schedule they had, I am not convinced that Foul-

stone's claim had them abandon it. Nor am I con-

vinced that when her claim was settled up they

couldn't go ahead with the story. [60]

* * *

Mr. Susman: I hope so, your Honor. I think

it should be made clear in the findings that the

court is finding that there was no warranty express

or implied as to marketable title.

The Court: I want a finding as to that. And I

want a conclusion of law that there was none im-

plied by law.

Mr. Susman: To carry what your Honor said

a step further, I think there should also be a find-

ing, as your Honor indicated, that if there had

been such a warranty, express or implied, at the

time that Miss Foulstone made her claim, and it

came [62] to their knowledge, and the events tran-

spired that we have gone into, that the warranty

would have been breached.

The Court: That such a claim, even if com-

pletely unfounded, would have been a breach of

that warranty.

Mr. Sankary: I don't think that is the law.
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Mr. Cohn: But that is the judge's opinion. That

is what he believes. That is to say, even if it is

wholly unfounded it is sufficient to warrant a re-

scission, if you have a marketable title. If that is

the finding, that is what we should have.

Mr. Susman: I think all the findings should be

what the judge has

The Court: If I am reversed, put it on me.

Mr. Fendler: I do not think any finding on a

hypothetical situation is proper here.

Mr. Susman: In that event, Mr. Fendler, the

finding should be clear to the effect that the court

is not making a finding that if there had been such

a warranty that it had not been breached. And
I think that is implicit.

Mr. Cohn: I think it is all taken care of by a

description of what the facts were concerning the

relationship between Dr. Wolff and Mrs. Foul-

stone, just what she did, and what the arrangement

between them was. If that constitutes a claim on

the basis of which a purchaser may afterwards

rescind, there was a cloud; and if it does not [63]

constitute a claim, then it doesn't matter whether

there was a warranty, or not, they can't rescind.

I think that covers it, don't you.

Mr. Susman: I think the court has stated its

feelings, and I think the findings should be in ac-

cordance with what the court has indicated.

The Court: I feel this way: if Mr. Selvin is

right that the real estate rule applies, then I think

Mrs. Jones in Podunk can make a claim and the
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studio would have a right to rescind. That is the

only reason why I don't think that is the law.

Mr. Susman: Again, my feeling, my impression

is that it has to be a reasonable claim. It must

appear reasonable to the rescinding party. It can't

be an obviously false, unwarranted claim. There

must be some reasonable merit to it as appears to

the studio. That is Mr. Selvin's view.

Mr. Cohn: The test is not the subjective one,

what the purchaser might think about it. A million

dollars can get scared awfully fast. The test is what

a reasonable purchaser might think if he knew the

facts.

Mr. Susman: A reasonable purchaser in the

studio's place.

Mr. Cohn: I believe, your Honor, if you find

the facts as you have indicated you will find them,

the weight to be given to that cloud, such as it is,

will be a matter of law, which on a review on appeal

can be determined on the basis of the [64] facts

themselves.

The Court : I think so. If you add anything else

to it, it is just characterizing the facts that you

find.

Mr. Fendler: We will get them in in 10 days,

won't we?

Mr. Cohn: I hope so.

The Court: This time make the objections that

you want to, but if the findings can be corrected

by the insertion or deletion of portions, you might

so indicate it and I will go through them again, and

it may be that I will settle them without asking
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you in again. I oftentimes take findings and write

things in them or strike things out.

(Whereupon at 5:15 o'clock p.m., the hearing

was conckided.) [65]

Certificate

I hereby certify that I am a duly appointed,

qualified and acting official court reporter of the

United States District Court for the Southern

District of California.

I further certify that the foregoing is a true and

correct transcript of the proceedings had in the

above-entitled cause on the date or dates specified

therein, and that said transcript is a true and cor-

rect transcription of my stenographic notes.

Dated at Los Angeles, California, this 18th day

of February, A.D. 1952.

/s/ SAMUEL GOLDSTEIN,
Official Reporter.

[Endorsed] : Filed December 4, 1952.
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages

numbered from 1 to 105, inclusive, contain the

original Complaint; Summons and Return of Serv-

ice; Answer of Erich Wolff and Victoria Wolf;

Amended and Supplemental Answer of Victoria

Wolff; Amendment and Supplement to Answer of

Erich Wolff; Order for Pre-Trial Hearing, etc.;

Pre-Trial Stipulation of Facts; Stipulation as to

Issues of Fact and Issues of Law, in Compliance

with Pre-Trial Order; Plaintiff's Statement of

Additional Issues of Fact and Law; Stipulation

of Facts; Opinion; Findings of Fact and Con-

clusions of Law; Judgment; Notice of Entry of

Judgment ; Notice of Appeal ; Cost Bond on Appeal

;

Designation of Record on Appeal and Stipulation

and Order Extending Time to Docket Appeal and

a full, true and correct copy of Minutes of the

Court for December 21, 1951, which, together with

the original Stipulation re Introduction of Testi-

mony and Testimony of Rudolf Monta, Original

Plaintiff's Exhibits 1 to 27, inclusive, original De-

fendants' Exhibits A to F, inclusive, and copy of

Reporter's Transcript of Proceedings on April 17,

18, 19, and 23, 1951, transmitted herewith, consti-

tute the record on appeal to the United States Court

of Appeals for the Ninth Circuit.
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I further certify that my fees for preparing and

certifying the foregoing record amount to $2.00

which sum has been paid to me by appellant.

Witness my hand and the seal of said District

Court this 10th day of July, A.D. 1952.

[Seal] EDMUND L. SMITH,
Clerk,

By /s/ THEODORE HOCKE,
Chief Deputy.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK TO
SUPPLEMENTAL RECORD

I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Califor-

nia, do hereby certify that the foregoing pages

numbered from 106 to 127, inclusive, contain the

original Interrogatories to be Answered by the

Plaintiff Loew's Incorporated, etc.; Answer of

Loew's Incorporated to Written Interrogatories of

Defendant Victoria Wolf and Appellant's Supple-

mental Designation of Record on Appeal, which

constitute the supplemental record on appeal to the

United States Court of Appeals for the Ninth Cir-

cuit.
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Witness my hand and the seal of said District

Court this 10th day of July, A.D. 1952.

[Seal] EDMUND L. SMITH,
Clerk,

By /s/ THEODORE HOCKE,
Chief Deputy.

[Endorsed] : No. 13453. United States Court of

Appeals for the Ninth Circuit. Loew^s Incorpo-

rated, Appellant, vs. Erich Wolff and Victoria

Wolf, Appellees. Transcript of Record and Sup-

plemental Transcript of Record. Appeal from the

United States District Court for the Southern Dis-

trict of California, Central Division.

Transcript of Record filed July 11, 1952.

Supplemental Transcript of Record December 8,

1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 13453

LOEWS INCORPORATED, a Corporation,

Appellant,

vs.

ERICH WOLFF and VICTORIA WOLF,
Appellees.

APPELLANT'S STATEMENT OF POINTS
INTENDED TO BE RELIED UPON

Pursuant to Rule 19, subdivision 6, Loew's In-

corporated, appellant herein, hereby states the

points upon which it intends to rely on appeal as

follows

:

1. The finding of fact and the conclusion of law

by the District Court to the effect that defendants

did not warrant marketable or perfect title to the

story, ''Case History" under the Assignment of

All Rights or at all, and that plaintiff did not in-

tend to receive marketable or perfect title, are, and

each of them is, clearly erroneous. (Findings of

Fact Nos. 10 and 22 ; Conclusion of Law No. 10.)

2. The finding of fact and conclusion of law of

the District Court to the effect that at the time of

execution of the Assignment of All Rights, defend-

ants owned the complete, unconditional and unen-

cumbered title to the story *'Case History," that

title thereto was in defendants exclusively, that the

defendants had the sole and exclusive right to dis-
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pose of each and every right granted in said assign-

ment, that defendants had never caused any of said

rights to be impaired, and that neither the story

*'Case History" nor the use thereof by plaintiff

did infringe or would infringe upon the rights of

any other individual are, and each of them is,

clearly erroneous. (Finding of Fact No. 9; Con-

clusion of Law No. 7.)

3. The finding of fact and conclusion of law of

the District Court to the effect that defendants

have not failed to perform any promises made to

plaintiff, that neither of the defendants has done

or omitted to do anything in breach of their agree-

ment with plaintiff, that defendants have not

breached any warranty or any promises contained

in said Assignment of All Rights, and that there

was no failure of consideration for either the sale

of the story ''Case History" or for the execution of

said Assignment are, and each of them is, clearly

erroneous. (Findings of Fact No. 24 and No. 29;

Conclusions of Law No. 2 and No. 5.)

4. The finding of fact and conclusion of law of

the District Court to the effect that the representa-

tions made by defendants to plaintiff in connection

with the sale of ''Case History" were true, that the

work done by Elsie Foulstone on the story "Swear

Not by the Moon" was immaterial and irrelevant

to the purchase of "Case History" by plaintiff, and

that the failure to reveal the work done by Elsie

Foulstone was not a concealment of any material

fact, was not fraudulent, was not motivated by

I
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fraud, was not an intentional suppression of a ma-

terial fact, did not deprive plaintiff of information

which it was entitled to know and in no way injured

plaintiff are clearly erroneous. (Findings of Fact

No. 25 and 26; Conclusion of Law No. 6.)

5. The finding of fact of the District Court to

the effect that on March 21, 1949, defendants had

no notice of any fact, matter or thing which might

eventuate in an impairment of their right to enter

into said assignment is clearly erroneous. (Finding

of Fact No. 11.)

6. The finding of fact of the District Court to

the effect that plaintiff's belief that defendants

were the sole owners and authors of, and sole con-

tributors to, ''Case History," that no one else had

participated in the creation or writing of said story,

that the story was original in all material respects

with defendants alone, and that the title to said

story was complete, unconditional and unencum-

bered, was accurate in every respect, and that plain-

tiff was not mistaken concerning any fact material

to its purchase of said story is clearly erroneous.

(Finding of Fact No. 28.)

7. The finding of fact of the District Court to

the effect that plaintiff had no right to make the

demand contained in its letter of July 30, 1949, is

clearly erroneous. (Findings of Fact No. 13 and

No. 14.)

8. The finding of fact of the District Court to

the effect that the period between July 30, 1949,
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and December 25, 1950, was a reasonable period of

time for compliance by defendants with plaintiff's

demand of July 30, 1949, is clearly erroneous.

(Finding of Fact No. 16.)

9. The finding of fact of the District Court to

the effect that at all times after receipt by defend-

ants of plaintiff's demand of July 30, 1949, defend-

ants diligently sought to procure the instruments

therein demanded and otherwise to comply with said

demand is clearly erroneous. (Finding of Fact No.

16.)

10. The finding of fact of the District Court to

the effect that Elsie Foulstone in her work with

defendant Erich Wolff was an employee, rather

than a collaborator and co-owner of the results and

proceeds of such work, is clearly erroneous. (Find-

ings of Fact No. 2, 12 and 14.)

11. The finding of fact of the District Court to

the effect that except for matters in the public

domain, to wit, the facts about the medical oper-

ation known as prefrontal lobotomy and the facts

of defendant Erich Wolff's life, the story ''Case

History" is wholly different from the stories,

''Swear Not by the Moon," "Brainstorm" and

"Through Narrow Straits," is clearly erroneous.

(Findings of Fact Nos. 4, 5, 7 and 8.)

12. The finding of fact of the District Court to

the effect that the story "Case History" is a dif-

ferent story from the story "Swear Not by the

Moon" and that the two stories are dissimilar in
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every material respect except for matters in the

public domain, is clearly erroneous. (Findings of

Fact Nos. 4, 5 and 8.)

13. The finding of fact of the District Court to

the effect that no interest or right in the stories

entitled, *' Swear Not by the Moon," ''Brainstorm"

or "Through Narrow Straits," was ever sold or

transferred by defendants is clearly erroneous.

(Finding of Fact No. 3.)

14. The finding of fact of the District Court to

the effect that the claim made by Elsie Foulstone

was unfounded, that Elsie Foulstone never at any

time held any right, title or interest in ''Case His-

tory" and that plaintiff was never at any time sub-

ject to any rightful or valid or legal claim by Elsie

Foulstone is clearly erroneous. (Findings of Fact

No. 12 and No. 14.)

15. The finding of fact of the District Court to

the effect that it is not true that plaintiff has at

any time after March 21, 1949, been unable to pro-

ceed with the use of "Case History" or with pro-

duction of any motion picture based on said story

is clearly erroneous. (Finding of Fact No. 23.)

16. The finding of fact of the District Court to

the effect that it is not true that "Case History"

has been rendered valueless to plaintiff by reason

of any act or omission of defendants is clearly

erroneous. (Finding of Fact No. 23.)

17. The finding of fact of the District Court to

the effect that plaintiff had not terminated its use
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of the story ''Case History" on June 30, 1949, and

that plaintiff had not ceased to work on said story

because of the Foulstone claim, is clearly erroneous.

(Finding of Fact No. 27.)

18. The finding of fact of the District Court to

the effect that plaintiff's expenses of litigation,

including its counsel fees, were never assumed or

caused by defendants or either of them, is clearly

erroneous. (Finding of Fact No. 29.)

19. The District Court erred in its conclusion

of law that plaintiff had no right to rescind the

Assignment of All Rights at any time since March

21, 1949, and that plaintiff's rescission thereof was

ineffective. (Conclusions of Law Nos. 3 and 4.)

20. The District Court erred in its conclusion

of law that plaintiff suffered no injury by any act

or omission of defendants, that plaintiff is not en-

titled to damages from defendants, that plaintiff

is not entitled to be indemnified by defendants, and

that defendants are entitled to judgment herein.

(Conclusions of Law Nos. 8, 9 and 11.)

Dated: July 12, 1952.

LOEB AND LOEB,

HERMAN F. SELVIN,

ALLEN E. SUSMAN,

By /s/ ALLEN E. SUSMAN,
Attorneys for Appellant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed July 15, 1952.
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[Title of Court of Appeals and Cause.]

STIPULATION AND ORDER RE EXHIBITS

It Is Hereby Stipulated by and between the

parties hereto, through their respective counsel, and

subject to the Order of Court, that none of the ex-

hibits except Plaintiff's Exhibit 2, heretofore desig-

nated to be printed as part of the record on appeal,

need be printed as part of the record on appeal, but

the same shall be considered by the Court in their

original form.

It Is Further Stipulated that Plaintiff's Exhibit

2 shall be printed as part of the printed record on

appeal herein, as heretofore designated by ap-

pellant.

Dated: September 15, 1952.

/s/ MORRIS E. COHN,
Attorney for Appellee

Erich Wolff.

HAROLD A. FENDLER and

ROBERT W. LERNER,

By /s/ ROBERT W. LERNER,
Attorneys for Appellee

Victoria Wolf.

LOEB AND LOEB,

By /s/ ALLEN E. SUSMAN,
Attorneys for Appellant

Loew's Incorporated.
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It Is So Ordered, September 17, 1952.

/s/ WILLIAM DENMAN,
United States Circuit Judge. ^

/s/ HOMER T. BONE,
/s/ WM. E. ORE,

Judges, U. S. Court of Appeals for the Ninth

Circuit.

[Endorsed]: Filed September 19, 1952.


